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Chapter 1: INTRODUCTORY.

A. AUTHORITY.

For some years past the Assurance Fund established under the provisions
of the previously enacted laws for the certification of land titles has been
overdrawn as the result of a court decree. Applications for original certifi-
cates of title have ceased to be made, and the holders of a large number of
certificates have found themselves with no financial protection as far es the
registration system is concerned. TFeeling that the circumstances warranted
remedial action and that the participants in the State's land title registra-
tion system were possibly entitled to some form of relief, the State Legisla-
ture directed that the survey on which this report is based be made and
provided funds for the purpcse. This was accomplished by the following itenm
contained in the Budget Act of 194%:

"For comprehensive survey and report with recommendations to

the Legislature on the land title law, commonly called the
Torrens Title lLaw, Division of State lands, Department of
Finance, payable from the State Lands Act Fund ———eeee-a- 10,000"

Section 6211 of the Public Resources Code of the State of Califcornia
reads as follows:

"land titlest Inspection and investigations: Reports and
recommendations, The Commission may, not more often than
once in two years, inspect and investigate conditions in
the various counties in respect to land-titles. It shall
anmially repert thereon to the Covernor and shall, prior

t0 each regular session, report to the legislature, making
such recommendations as it deems proper and necessary. The
cormission may consult with and advise county registrars of
land titles and make such suggestions and recommendations
to them as it deems desirable."

Therefore, under the authority and by direction of the two foregoing
legislative enactments, this report is submitted,

B. PROCEDURE IN REGISTRATION OF TITLE,

The procedure followed in registering real property in California and
in obtaining a certificate of title therefor is similar to that used in an
ordinary civil eourt action. It requires the filingz of a petition, similar
to a complaint, the giving of notice to interested persons by personal
service or by publication, a court hearing similar to those in ordinary
court actions, and a decree rendered by the court and entered in the same
manner as a judgment., A decree results which purports to be a conclusive
determination of all persons' interests in the property.
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The decree orders the Hegistrar of Titles to issue a certificate of
title which states who owns the property and what interests others have in
it. It list= 2l] proven liens, encumbrances and other charges agsinst the
land.

After property has once been brought under the provisions of the Land
Title Law, subsequent transfers of that property are made by filing the deed
with the Registrar, together with the duplicate of the certificate of title,
and having & new certificate issued by the Registrar.

C. LEGISLATIVE HISTORY.

In 1893 the State Legislature provided for a Legislative Commission of
five members, with instructions to examine and report on the Torrens land
title act of Australia. As a result there was approved on March 17, 1897,
an act "for the certification of land titles and the simplificetion of trans-
fer of real estate.” This law lay dormant for eleven years, the first
certificate thereunder being issued in 1505.

The "McEnerny" or "Burnt Records" Act of 1906 accounts for some of the
inertia that prevailed, as this law provided a means of establishing owner-
ship of land by judicial procedure where the public records had been
destroyed by the San Francisco fire.

The registration system did not really become active in Califernia
until a new Land Title Law became effective in 1915 as the result of an
initiative measure enacted at the genersl election of November 3, 191L.
While this act has been supplemented in certain minor respects, it has been
amended only once. Chapter 293 of the Statutes of 15L9, providing for the
withdrawal of lands from the registration system, was approved at the
general election of 1950. Since the basic law is the result of an initiative
measure, smencdments likewise require a vote of the pesople at 2 general elec-
tion. The enactment of amendments is thus slow and cumbersome.

D. PRESENT STATIS OF LAND TITLE SYSTEM.

The constitutionality of California's original Land Title System was
sustained in the courts in the cese of Robinson vs. Kerrigan, 151 Cal. LO,
90 P. 129 (1507). Subseguent cases have appeared to assume the applicabil-
ity of the decision in that caese to the new statute of 1915. There have
been a number of court decisions, however, which have tended to weaken the
validity of e certificate of title. With reference to this situation,
Professor Richard R, Powell, in his book entitled ™Registration of the
Title to Land in the State of New York", states that:

", ..relisnce upon a certificate of title was unsafe if (&) some
holder of s record interest st the time of registration had not
been joired; or (b) the petition failed to revesl that the lands
were tidelends so a3 to make the joinder of the state a necessary




acty or (c) an inspection of the premises would put ome upon
notice as to outstanding rights; or (d) if there were irregu-
larities in the registration proceeding. ++."

The almost complete cessation of activity in the Califernia Land Title
System came as the result of the case entitled Gill vs. Frances Investment
Compary. A certificate of registration had been issued on certain property
which had appeared to be unincumbered. A mortgage had existed, however,
which was later enforced against a subsequent transferee who brought suit
against the State Assurance Fund. A judgment was obtained against the fund
in 1937 in the amount of 348,000, plus interest at T, which not only
exnausted the fund but also left a deficit which, with accrued interest,
amounted to £7,921.21 on June 30, 1952. Reports have indicated that between
1937 and 1949 only four original certificates of titles had been issued in
the entire state, the latest registration being in 1943.

On January 10, 1952, the Division of State Lands advised the Governor
(pursuant to the provisions of Section 6211 of the Public Resources Code)
that reports of activities from the tweniy-one counties of the state in
which the registration system was in effect showed total issuances of cer-
tificates of title as follows:

Alameda 2132 San Bernardino 17,617
Fresno 131 San Diego 11,168
Humboldt Ls2 San Francisco 3l
Imperial 8o San Luis Obispo 9
Inyo g Santa Barbara 1,629
Eern 227 Santa Cruz 693
Los Angeles 219,222 Sierra 8
Merced 1 Senoma 1,307
Mono c Tulare 1h2
Orange 1L,582 Ventura 7
Riverside 453

Thirty-seven counties have reported as having had no transactions whatever
under the lLand Title Law.

E, CONDUCT OF SURVEY.

Item 26 of the minutes of the meeting of the State Lands Commission of
December 21, 1949, reads in part as follows:

"The Commission was informed that in accordance with the authority
granted the State Lands Commission by way of a speciel legislative
appropriation for the purpose, the Executive Officer recommends
that the Commizzion's mandate to make a 'comprehensive survey and
report on the Torrens Title Act of California' to the Legislature,
be carried out by means of written reports to the Commission by
qualified experts in the field of land registration and recording
systams.



"For this purpose it is proposed that the surveys be comducted and
the reports be prepared as follows:

1. Field surveys and compilation of statistical and procedural
data will be conducted:

a. State of California, by Division Staff.
b. Cook County, Illinois, by Illinois Attorney.
c. State of Massachusetts, by Massachusetis Attorney.

2. Consultation and general supervision over field surveys and
compilations, by Massachusetts Attorney.

3. Compilation of legislative history, and review and analysis
of laws and court decisions:

a. For Califormia, by School of Law, University of
Southern California.

b, For Illinois and Massachusetts, by Massachusettis
Attorney.

L. Conclusions:

a. Main features of good forms of recordation and regis-
tration systems, by Massachusetis Attorney.

b. Applicability to Califernia, by School of law,
University of Southern California.

5. Recommendations: by State Lands Commission and Division
Staff.

"To effectuate the foregoing program, it is proposed to contract
for the services of Mr. James C. Short of Chicago, Illinocis, an
attorney of over 20 years' experience in Cook County where the
Torrens system has been used extensively. To him will be
assigned the field survey and compilations for that area.

"The field surveys and compilations for the State of Massachu-
setts and the operations called for in Items 2, 3b, and La above
are proposed to be contracted for with Mr, Nathaniel C, Bidwell
of Boston, Massachusetts. Mr. Bidwell is a former Assistant
Attorney General of that State and has had a long experience in
land title matters there. The State of Massachusettis is known
to be outstanding in its land title laws and their administra-
tion.

"At the suggestion of the Commission at its meeting of November 21,
1949, conferences were had with the Dean of the School of Law,
University of Southern California, with regard to what portions

of the entire study it miesht undertake. As a result the assign-
ments in Items 3a and lib were tentatively agzreed upon.”




Hy resolution the State Llands Commission acproved the procram and authorized
the nepotiation and exeention of the necessary contracis. The studies
asnined were duly made, and reports rendered. The report of the University
ef Sonthern California, School of lLaw, was prepared by liiss Gertrude lreen-
raml, Attormey at law, and edited by Frofesecor Foffatt Hanrock; 8l) of it i=
reproduced in this revort. The other reporis have bean thorourhly reviewed
and form the basis of some of the conclusions made.



Chapter 2: CONCLUSIOWS.

A. RECOHDING SYSTEH.

In the reports made by the School of Law, University of Southern Cali-
fornia, and by Mr, Nathaniel C., Bidwell it has been emphasized that no regis-
tration system could operate suceessfully and efficiently in the absence of
a good recording system. This is for the reason that the latter form= the
basis for the title search and the preparation of an accurate abstract of
title which ie a most important prerequisite to the issuance of z certificate.
The following conclusions may be drawn from the material in these two reports
regarding the more important defects in the California system of recording:

1.

L.

5'

6'

Grantor-grantee index books in use by Recorders require exhaustive
and cumbersome searches through a chain of transactions and former
owners to determine with resscnable acecuracy the history of title
to a piece of property and encumbrances of record again=st it. The
chances of errors and omissions are manv.

No legal deseription is contained in the index, making it necessary
for each document given by any one in the chain of title to be
examined to determine its effect, if any, on the prop-riy in ques-
tion.

Important records are kept separately in various offices other than
that of the Recorder. The County Clerk's office must be consulted,
and the County Tax Collector's office; alsoc the records of the Fro-
bate and Bankruptey Courts, and the asszessment offices. This
situation leads to omissions and inaccuracies, and is cumbersome.

A grantee is renuired to search all deeds in the record executed by
the grantor which convey neishboring lands to discover restrictions
arainst the land the srantee acquires.

The records in the Recorderts ofrices in the larzer countias are
bulky and velueinons, making the tiile search jrocess a cumbersome
MNiF &

Adverse possession, lack of cepacity, and frawd are not a matter
of record.

B. HEGISYRATION SYSTEK.

As to the registration system, the reports of those employed to make the
survey lead to 1he followiry caonclusions as to its important defects:

1.

The State Assurance Fund has been proven to be wvulnerable and will
continmue to be so as lonp as it attempts to insurs the oririnal
certificate of Litle as well as errors that occurred folleowing

s
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2.

6.

Te

10.

original registration, as long as it has to cope with increased
valuation with no increase in centribution to the Fund, and as long
as determination of the issuance of a certificate of title rests
upon abstracts that are based upon a faulty recording systen.

The Land Title Law provides for inadequate fees to support the
system, thus contributing teo the tendency to employ insufficient
and unskilled personnel to operate it,

The statutery regquirement of a contribution of one one-tenth of
one per cent of the assessed valuation of the property at the time
of ite registration resulted in an assurance fund that was too
small to carry the obligaticns that it was called upon to meet.

Sufficient doubt exists about the validity of a certificate of
title to have resulted in examinations of title going back of the
last certificate even though the Land Title Law i=s to the contrary.

The Land Title System entails the filing of more documents in a
transaction than does the Recording System, and more elaborate
records rust be kept in the Registrar's office; consequently the
probability of cccurrence of errors is greater.

A certificate of title merely shows a summary of encumbrances;
in many instances reference to the actual documents (on f1le with
the Registrar) and their interpretation by an attorney is neces-

Bm'

Property may not be acquired by adverse possession under the
registration system once it has been registered. The Massachu-
gsetts Land Title Law permits such form of acquisitisn.

Through fraud and defects in the criginal registration proceed-
ings a purchaser of regisiered property may be subject to
interests which do not appear on the certificate. He may also
suffer loss through a forgery of his certificate of title.

A certificate of title issued subsequent to an initial certificate
eannot have the legal status of the first ene, whieh has the back-
ing of a court decree, because it is based upon an interpretation
by the Registrar of documents l'iled with him.

Costs to the owner of a parcel of land that is under the registra-
tien system, for services and protection emuivalent to that
afforded by the recordation and land title insurance system, are
equal to and often greater than the costs of the latter; in addi-
tion there is a substantial subesidy of public funds,



Chapter 3: RECOIZENDATICKS.

It is apparent that in equity to the large number of holders of certifi-
cates of title issued under laws which created a faulty system, some action
should be taken by way of a remedy. Only two allernatives appear Lo be
practical: Either abolish the Land Title System entirely, by appropriate
means; or provide for a new system, with the defects in the present one
ramoved, to which certificate holders under the existing system could trans-
fer. What are believed to be appropriate steps to acconplish either alterna-
tive are discussed in what follows:

A. ABOLISHMENT OF LAND TITLE SYSTEM.

The existing Land Title System has resuvlted in the issuance of over
270,000 certificates of title, both original and subseguent, with probably
about 70,000 parcels of property involved. Voluntary withdrawal from this
system has been provided for by Chapter 293, Statutes of 194%. By fellowing
the procedures set forth in that act, paying the Registrar s fee of 10 for
services rendered by his office, plus the Recorder's fees for recording and
indexing a certificate of discharge and the cancelled last certificate of
title, an owner will have withdrawn his property from the Land Title Systiem
and the fact thereof will have been recorded. Whatever protection the Land
Title System afforded parties of interest in the property up to the time of
recording of the withdrawal is t¢ remain vnirpaired. Withdrawals are being
made at the rate of approximately 2000 parcels per year currently.

This process may be considered to be the equivalent of a veoluntary trans-
fer to the Recording System. If nothing further is done by way of lepislation
and a referendum it may reasonably be expected that a complete transfer to the
Recording System would result in perhaps fifteen to twenty years. This would
be the simplest solution to the problem of abolishing the Land Title Systenm,
but it cannot be recommended because of the large loss in public funds result-
ing from continuing the present system over that length of time, Annuzl losses
are currently well in excess of $100,000.

The mechanies of abolishment of the Land Title System might best be put
into operation through passage of & bill by the State Legislature and its
subsequent approval by the voters of the State at a general election. Such a
bill should provide for the act to become effective at some date well inte the
future, perhaps five years after the date of the general election at which it
is approved. This is for the purpose of providing ample notice to all parties
at interest and to allow sufficient time for the processing of all withdrawals
from the systenm,

Making such withdrawal or transfer mandatory might be claimed to have
deprived holders of certificates of title of rights or privileges without just
compensation. However, in view of the condition of the Assurance Fund and of
the other defects previously noted in this report, it is difficult to see how
any future transactions under the exisiing system can be proven io possess
anything more of value than would be the case were that system aholished.

Ac¢ctual termination of the system might be effected by a provision in the
bi11 which would discontinue completely the issuance of certificates of title
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of all kinds as of the selected effective date. Care should be taken not to
impair or diminish rights of all parties of interest in the properties
involved as such rights existed at the time of withdrawal.

B. TRANSFER TO REVISED LAND TITLE SYSTEX.

Consideration has been given to correcting the defects in the existing
Land Title Law by amendment of that law itself. It might be possible to do
this, but there appear to be too many practical difficulties, If, for
instance, the law were to be amended so that the Assurance Fund would protect
only against errors arising subsequent to the issuance of the original certifi-
cate of title, it might well be claimed that certain present holders of cer=
tificates had been deprived of protection against errors in the original
certificate. A change in the schedule of fees or in the amount required to
be paid into the Assurance Fund might be handled by amendment, but there would
result the problem of what to do with present certificate holders.

These and other similar complications lead to the conclusion that it
would be better to provide for termination of the present Land Title System in
the manner suggested in "A" of this chapter, above, and for transfer to the
Recordation System or to a new Land Title System at the option of the holders
of existing certificates. All new registrations would come directly under the
new system.

If this alternative is to become a reality, an entirely new land title
law should be drafted. It could contain many of the provisions of the exist-
ing law, and should incorporate the following changes or additions:

1. The Assurance Fund should be applicable only for errors or omis-
sions occurring after issuance of the original certificate of title.

2. There should be a limit as to the amount of lisbility in any one
case, probably the assessed valuation of the interest or estate
concerned at the time the loss occurred.

3. A charge should be made upon the issuance of each subsequent certifi-
cate of title for augmenting the Assurance Fund. This charge should
be related to the assessed value of the property at the time of
issvance of the subseguent certificate.

L. Fees for services performed by the Registrar's office should be more
closely related to the costs of such services.

5. Examiners of title should be appointed by the Court, and should be
paid out of funds accruing to the county out of fees for services
rendered in the Repistrar's office.

6. There should be a State Inspector of lLand Title Registration in the
Division of State Lands to carry out the specific duties assigned to
the State Lands Commission in Section 6211 of the Public Resources
Code and in particular to conswlt with county registrars of land
titles and mske such surzestions and recommendations to them as
deemed desirahle with a view to improving methods used and assigning
adequate and competent personnel.,
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7. Provision should be made for referendum elections in each county
so0 that the voters in each can decide for themselves which alter-

native should prevail within the county.

In the report of Mr. Nathaniel B. Bidwell it was recommended that con-
sideration be given to the creation of one or more Land Courts in California
similar to that which has been in existence for over fifty years in Massa-
chusetts. The Jjurisdiction of such a court is confined solely to land titles,
and the members of the court and its staff are skilled and experienced in land
title matters. While the principal activity of such a court is with respect
to procedures related to land title registrations, all types of judicial
actions involving land titles are handled, such as guiet title actions, fore-
closure and redemption proceedings relating to tax titles, ete.

The creation of one or more Land Courts in California would require a
major reorganization of the judicial system of the State, and it is believed
that the results that would be obtained would not justify such action.
Accordingly their establishment is opposed.

C. CHANGES IN RECORDATION SYSTEM.

As stated previously, no land title system can operate satisfactorily
without a good recording system. Therefore, whether either of the foregoing
alternates i=s ultimately adopted, certain changes are indicated in the laws
of California pertaining to the recording of deeds and other instruments
relating to real property. These changes can be accomplished without recourse
to a referendum, as the basic laws were legislative enactments only. The
changes recommended ares

1. Crantor-grantee indexes should show a lagal deseription of the
property involwved.

2. Tract indexes should be provided so that all transactions involv-
ing a specific parcel of property would be listed on a page
containing a legal description of the property involved.

3. All records of transfers of or encumbrances on property should be
recorded in the same office, i.e., the Recorder's.

D. IN CONCLUSION.

Even though a new land title system is adopted with the revisions sug-
gested in Section B of Chapter 3, above, it is not believed that it can be
made to operate as effectively and economically as ecan the recordation system.
It would be unwise to attempt to remedy the present unsatisfactory conditions
by appropriating State monies to restore the Assurance Fund; the vulnerability
of the fund would still exist. It is therefore recommended that the Land
Title System of California, as provided for by the iniative enactment of
November 3, 151);, be abolished, and that the State Legislature recommend to
the electorate the adoption of & measure that will accomplish this end.
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It would sppear that those who own property for which certificates of title
have been issued are not fully aware of the defects in the Land Title Systen
and of the fact that the costs of supporting this system are greatly in
excess of any benefits received. It is sccordingly recommended that the
SIMMARY AND EECOMMESDATIONS of this report be given wide distribution,

STATE OF CALIFORNIA
STATE LANDS COMMISSION

te

j
% 17, 1953
Gnn:!uin J. EngEnt,

%ﬁg%ﬂ




PAAT IT

HEGISTRATION IN CALIFORNIA



Chapter 1: IN/RODUCIORY MATERIALS - IRGISTAATION SYSTEM
(By University of Southern California)

I. HISIURICAL BACKIROUND

Contrary to popular belief the system of Hegistration of Titles as
opposed to Hecording of documents dealing with titles is of early origin.
It has been discovered that such a system was in use in bBohsmia in the 13th
centurv.(1) Its modern use in Europe dates from 1635 and has been used to
some extent in Germany, Austria, Hungary, Switzerland, and France. England
adopted a Title Registration System in 1862, but it has not been used there
to any great extent. The country of Australia adopted a compulsery system
of Regietration in 1858, throuzh the concerted efforts of Sir Robert Torrens.
Due to his active participation in connection with the Reczistration System
it has been called the "Torrens System." This leads the majority of people
to feel that the Razi:fration system began in Anrtralia originally, btut as
cliown ahbove its besinninpgs can be traced back toc early days on the contirent.
Zeveral Canadian provinces followed Australia in adopting the so-called Torrens
System and its operation has been gquite successful both in Australia and the
Canadian provinces.(2)

Jusi before the turn of the century, writers in the United States became
very interested in the Fegistration System as a method of Land Reform.
I1lipois adopled the first stztute creating the Torrens Systerm in the United
States in 1A9S. O0Onhio, Massachusetts, and Califernia then adopted the system
at approximately the same time. At the present time there are 1% states
which have adopted tne Torrens System.(3) The system has not been well re-
ceived by the genersl public in the United States and in many instances has
functioned very poorly. Tnis has been caused by many factors, such as the
additional work involved: the refusal of the people to use the system due to
irnorance and inertia; constitutional problems which &re not present in the
European countries and English Dominiens, and finally, court decisions which
have sarned the system of its effectiveness in achieving a system in which a
certificate of title is conclusive evidence of title and can be completely
relied on by the purchaser. These problems as they affect the functioning of
the system in California will ©e discussed at length in subsequent sections
of this paper.

J1. LECISLATIVE HISTORY OF 1HF CALIFORNIA IAND TITIE LAW
TTAE TOHENS ACT)

In 16893 a Legislative Commission of five was anpointed "for the purpose
of examining and reporting to the Legislature on the Torrens land transfer
act of Australis."(h)

In 1897 the first Torrens statcte was adopted in California. It was en-
titled "An Act for the certification of land titles and the simplification of
the transfer of real estzte.”(5) The statute consisted of 11& sections, Only
one case was decided under this statute. This was the case of HRobdnson v
Kerripan,(é) which upheld the constitutionality of the 1RST statute.

= 2=




The 1897 statute was replaced by an initiative measure enacted by the
people of the State of California at the General Election held lovember 3,
101l;, The new statute, entitled the "Land Title Law" became effective in
1915.(7)

The 1915 statute revised the wording of the sections of the old statute
and expanded some of thes. The 1915 statute consists of 115 secticns.(B) It
has not been considered necessary to indicate the exact chanres in each section

? the statute sinne the 1867 statute has been compl=tely superseded by the
19015 statute and only one case was decided under the 1897 stainte. The dis-
cussion of this paper will be confined to the problems raissd by the 191%
statute, entitled the "Land Title Law," with the exception of the discussieon
of this one case.

The 1915 statute was supplemented in 1$17 Yy an ast which defirad the
duties of the Surveyor Jenerzl in respect to title registration and prepara-
tion of forms.(9)

Two statutes have been passed which affect the Land Title Law, but whish
do not actually amend the statute. These are Section SU? of the Eﬂde of Civil
Procedure, which provides for eertain notations which must be made when an
attachment is levied on recistered property,(10) and Sectiaon 1223 of the Pro-
bate Code which requires a court order te sell reristered oroperiy issuned in
connection with a Probate proceeding to direct the Reristrar to issue a new
certificate of title.(1l)

There had been no actual amepdment or chanre in the 121F =statote pntil
liovember 1950. At that tine an election was liels in whish a mrasure was
adopted by the People of the State of Califcrnia amending the 1915 statute
to allow persons whose property was registered under the Torrens ict to with-
draw their property and return it to the Seneral Recordin- Syste-.(12)

III. CONSTITUTIONALITY CF THE CALIFORNIA LAID TITLE LAY

The constitutionality of the 1897 statute was chzllsnged in tne case of
Robinson v Kerrigan(l3) and upheld by the Supreme Court of California. The
gonstitutionality of the entire system has nsver azain been challenced and
it has been assumed in the case of Franmces Investment Ce. v Supsrinr Cnurtih)
that the holding in Robinson v Herrlgan is aupllcable to the LS15 stat Hte.

The grounds for attack in Fobinson v l.errizan were as follows:

1. The Land Title Law provides that service by publication in a news-
paper for four weeks is sufficient to zive notice of the pendency of reris-
tration proceedinzs to those persons who are unkmown to the party seeking
registration of his property, but who nevertheless have an interest in the
preperty which it is sougnt to have reristered. This provision of the Land
Title Law was atiacked as a violation of the United S5tates Constitution



since it deprived persons of their property without due process of law and
deprived persons of the equal protection of the law. The court in Robinson
¥ Kerrigan answered this contention in the following manner:

"The state has full contrcl over the subject of the mode of trans-

ferring and establishing titles to property within its limits. For
these purposes the state has power to provide a special proceeding,
in the nature of a proceeding in rem, to fix the status of the land
and declare the mature of the titles and interests therein and the

person or persons in whom such titles and interests are at the time
vested. It may do this wherever it may be considered necessary or

likely tc promote the general welfare.”

2. In sddition, the eourt found there was no viclation of the separa-
tion of powers between the judicial and administrative departments of the
state government. The court in determining title in the initial registra-
tion proceedings and settling disputes exerclses a judicial function. The
Registrar in his duties in comnection with the details of the transfer of
title to registered property exercises administrative functions. At times
he may make what is in effect a judicial determination in connection with
these duties, but it is merely incidental to his general administrative
duties and does not violate the rule of separation of powers between the
judicial and executive departments of govermment.(15)

3. Other minor questions involving constitutionality were disposed
of summarily by the court. They included the question of whether the act
embraced more than one subject in violation of Article L, Section 2L of
the California constitution and the question of whether the act is special.

Special provisions of the Land Title Law have besen subject to attack
on the basis of unconstitutionality. For example, the provision regarding
Mechanics' Liens, These matters are discussed in subsequent chapters of
this paper.

IV. OPERATIVE EFFECT OF THE CALIFORNIA REGISTRATION STATUTE

When the Torrens System was inaugurated in many countries including
the United States it was thought that such a system would sclve the diffi-
culties encountered in comnection with the recording system. Torrens, whe
originated the system in Australia, stated its purpose was "...to simplify,
quicken and cheapen the transfer of real estate and to render titles safe
and indefeasible."(16) The way in which it was hoped to accomplish these
purposes can be illustrated as follows by reference to the operation of the
California Torrens System.

An owner of property desirous of bringing such property under the
Torrens System must first bring an action in the nature of a quiet title
action in the Superior Court. A court action is required to comply with
the requirement of the United States Constitution that no person may be
deprived of his property without due process of law. This reguires that




the owner of property be given proper notice, & hearing, and an opportunity
to be heard before any final determination of title to that properiy is made.
(17) A court decree is rendered settling all questions of ownershin of the
particular pisce of property which it is sought to have registered. A certii-
ficate of title it then issued by the Registrar in the name of the owner of
the property 2s determined by the court decree and the interests of other
persons in the property as established by the court decree are shown on the
certificate. The purpess of the court action is to settle the state of the
title conclusively and the certificate issued by the Registrar showing such
title 1= intended to be consclusive evidence of the state of the title,(18)

Any subsequent transactions dealing with registered property are re-
guired tc be shown on the certificate. If they are not registered and do
not appear on the certifiecate (with certain exceptions discussed below), a
purchaser of the property would not be subject to these interests.

Theoretically, subseguent purchaserz may rely completely on the state
of the title as indicated by the certificate in the Hegistrar's office. In
actual practice this has nol proved true. The reasons for this are given
below.

To illustrate the operation of the Torrens System in California let us
take the following example:

P is desirous of purchasing Blackacre owned by 0 and registered in 0's
name., F has the legal description of the property and can check the property
index in the Hegistrar's office to find the certificate of title issued for
this property. He could check the name index under C's name and obtain the
same information since the Registrar's office maintains both property and
name indexes. The prospective purchaser then looks at the certificate of
title and finda 0 is the owner, subject to an easement in faver of X, 3 morti-
gage in faver of Y and certain property restrictions in favor of Z. Accord-
ing to the theory and purpose of the California Torrsns Aet, P would be sub-
Ject to these interests only, with a few exceptions listed in the Torrens
Statute such as certain interests of persons in possession although un-
registered, federal liens, taxes and assessments.(19)

This illustration shows the simplicity of the method of search involved.
Compare it with the lengthy, cumbersome, archaic method of search used when
properiy is recorded under the General Hecording System. Here under the
Torrens Registration System all encumbrances can be determined by a zlance
at a sheet in the Hegister of Titles. However, this has been criticized
since the purchaser searching for the state of the title sees only a
summary of the outstanding encumbrances. He does not see a copy of the
instruments creating such encumbrances. This may be insufficient to gzive
the purchaser all the information he actually needs or is desirous of
having to obtain a complete piciure of the state of the title.(20) In
addition, it is still necessary to secure the services of an attorney to
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determine the exact nature and effect of the encumbrances listed on the
Torrers Certificate of Title,(21)

However, in spite of this one criticism of the Torreps Sysiem it is in-
deed a simplification of the method of transfer of real property. In that
respect one of the purpeses of the System has been accomplished.

In actual practice the California system has failed to accomplish its
main purgose of making titles to land absolutely certain and makins the cer-
tificate conclurive evidence nf title. This is partly the resvlt of certain
statutory provisions contained in the California statute and partly the re-
sult of judicial decisions of the California courts.

The provisions in the statute which prevent the title from being certain
and the certificate conclusive evidence of title will be considered first.

Section 3L of the Land Title Law states:

"The registered owner of any estate or interest in land broucht
under this act shall, except in case of frzud to which he is a
party, or of the person througsh whom he claims without valustle
consideration paid in zood faith, hold the sare subject only to
such estates, mortgages, liens, charges, and interests as may be
noted in the last certificate of title in the recistrar's office
and free from all others, excepi:

1. Any subsisting léase or agreerment for a lease for a period
not exceeding one year, where there is actual ocecupation of
the land under lease. The term "lease" shall include a
verbal letting.

2. All land embraced in the description centained in the certi-
ficate which has theretofore been legally dedicated as or
declared by a competent court to be a public hichway.

3. Any subsistins right of way or other easement, crezted with-
in one yezr before issue of the certificate upen, over, or
in respect of the land.

L. Ary tax or specizsl assessment for which a sale of the land
has not been had at the date of the date of the certificate
of uitle.

5. Such right of action or claim as is allowed by this act.

6. Liens, claim=, or rizhts arising under the laws of the

fInited States, which the statutes of Califorria can not
require to appear of record wpen the regicher.’
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The practical effect of this section of the Land Title law is thatl a
purchaser of registered land mar not rely solely on the status of the title
as it appears on the register, He must check records of the Tax Collsctor's
office, inspect the premises to determine whether scmeone is in possession
under & short term lease, check the Federal records for outstanding liens
arainst the property and check for any hishways created on this property.

If he fails to make these investizations he will still be held to take title
to the property subject to these interests whizh do not appear on the certi-
ficate of title. Therefore, it can readily be seen that the certificate of
title does not give a true picture of the state of the title. The purchaser
iz npot safe in relyins on it completely.

In addition, 3 one year period is allowed after the issuance of the
first certificate of title for persons c¢laiming adverse interests in the
property to assert interests which they were unable to assert during the
registration proceedings for various reasons,{22) This makes the title of
the registered owner inconclusive for one year and prevents the certificats
from being a complete indication of the state of the title. These claims
could not, however, be asserted against a subsequent bona fide purchaser of
the property generally.

Of course, the decree of registration is subject to the period allowed
for appeal from an ordinary judsment.(23) It could also be set aside on the
grounds of fraud or mistake within the statutory time limit, although a bona
fide purchaser of the property would be protected in such a situation.(2l)

The judicial decisions which have contributed to the inconclusiveness
of the certificate of title have been mainly the result of defects in the
original registration procedure. As shown above, there is a statutory cne
year period for persons who have not had an opportunity to assert their in-
terests, to attack the decree of registration. The most common example of
this occurs when a person who claims an interest in the property is "unlmown"
and therefore, receives notice of the registration proceedings only by pub-
lication in a newspaper. If he does not actually learm of the proceedings
until after the decree he has only one year in which to assert his interest
and it is cut off entirely if the property is transferred to a bona fide
purchaser, He would, of course, have recourse against the Torrens Insurance
Fund.

The California courts have not stopped with this limited protection.
In a series of decisions in which persons with interasts in the property
that was being registered were mnot given the proper type of service (i.e.
persaonal service if occupants or known to the party registering the land},
the courts have permitted these parties to attack the decree and assert
their interests EE.EEE time. The one year provision has been held to be
no barrier in this instance. In addition, the fact that the property in-
volved has been transferred to a bona fide purchaser has not affected the
situation, either.(25) In such a case, the property may be taken away from
a bona fide purchaser. His only recourse is against the Torrems Title
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Assurance Fund provided by Section 105 of the Land Title Law. Since the
celebrated decision of Gill v Johnson(26) this fund has been bankrupt,
leaving the purchaser with no recourse other than his normal right of
action acainst his vendor.

It is no wonder purchasers are dubious about acquiring a Torrens Title.
This leads to a consideration of the defects in the Torrens System.

V. DEIFECTS IN THE TORRERS SYSTEH

The defects can be divided into two categories: Intermal and External.

A. INTERMAL DEFECTS:

The system of registering the title requires voluminous records. A
page is required for each lot and a new certificate is issued for each
transfer and the old one cancelled but retained. In addition, it requires
2 great degree of clerical work to prepare the certificates and record the
interests on every certificate that is issued. This involves risk of error
by omission of esgsential data when transferrins memorials from one certif-
icate to enother.(27)

The system of showing merely a summary of the encumbrances on the
certificate of title is poor since it does not give a prospective purchaser
an cpportunity to see the record of the instruments creating these
encumbrances.(28)

B. EXTERNAL DEFECTS:

The most important defect is the fact that the certificate does not
show all interests to which the title is subject. A bona fide purchaser
may lose title to the property because of failure to notify a party in
interest in the initial proceedings when he should have been notified.

In addition, the title of an owner of registered property may be lost
if a thief steals the duplicate certificate, forges the owner's name and
transfers the certificate to a bona flde purchaser. In such a case by
express provision in the statute the subsequent purchaser is protected
and the true owner loses his property.(29) Recourse against the Assurance
Fund it has been seen is inadeguate.

The purchaser's title is subject to certain latent factors such as
possession by a lessee, taxes and assessments not showing on the certif-
icate, et cetera.(30)

To what extent the title is subject to other defects such as non-
delivery of a deed in the chain of title or lack of authority of an agent
involved in one of the transfers in the chain of title has apparently not
been judieially determined in California. According to the purpose and



intent of the Torrens Act the subsejuent purchaser should be protested as
he is in a case where he turchases from a thief who has forred the owmer'=
name,f31) For exmample: 0 is the registered owmer of Blackacre and has
agreed to sell it to P-1. The deed is put in escrow, but delivered to F-l
in violation of the escrow insiructions. Then if P-1 has acouired the
duplicate certificate and has a new one issved in his nane he mav transfer
the property to P-2. In such a situation P-Z should be protectied apainst
0's claim that the deed was wrongfully delivered out of escrow. He should
be permitted to rely on the certificate which P-1 has acquired made out to
himself. Any other conclusion would viclate the purpose of the Torrens Act
which is to make the certificate "conclusive". However, this results in O's
loss of his property through no fault of his own as is the result in the
case of forgery. To this extent the Torrens System is defective since it
permits loss n% property in such manner without provision for sufficient
recovery against the Assurance Fund. The owner is left to wha* recourse he
has at law against P-1 who received the deed out of eserow improperly or
against the escrow for viclating escrow instructions.

It can be seen fron this summary of the defects in the registration
system that it has not solved the problems presented by the recording sysien
and has created some new problens of its own.
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Chapter 2: PROCEJURE INVOLVED IN INTTIAL RECISTRATION OF TITLE
[Ty University of Southern Calilornia)

1. INTRODUCTION

The procedure followed in registering property under the Land Title
Law is similar to that used in an ordinary civil action,(l) It reguires
the filing of a Petition, similar to a complaint, the giving of notice %o
interested persons by personal service or by publication service, a hear-
ing similar to a hearing in an ordinary aetion, and a decree rendered by
the court and entered in the same manner as a judgment, The proceeding is
by nature similar to a guiet title action and results in an in rem decree
which is said to be a conclusive determination of all persons' interestis
in that property, In spite of the fact that the Land Title Law declares
that the decree is conclusive there have been warious court decisions in
which the decree has been sei aside or held not to be binding on ecertain
parties, This problem which is the major one in connection with the Torrens
system is considered in detail in Chapter L.

The decree which is granted orders the Registrar of Titles to issue a
certificate of title which states who the owner of the property is and what
interssts other persons have in the property. It lists all liens, encumbrancss,
and charges against the land, This certificate is declared to be conclusive
evidence of title. In actual practice, however, the certiticate has nol been
Trezted as conclusive and the courts have permitted certain parties to mssert
interests in the property whose interests dic not appear on the r'ace of the
certificate, To the extent that this has been permitted tne Land Title Law
has not been achleving its purpose of giving absclute certainty to the owner-
ghip of real property.

A Judicial proceeding as outlined here is necessary to meetl the consti-
tutional requirement of due process as was discussed in Chapter 1,

After property has once been brousht under the Torrens System the sub-
sequent transfers of that property are made by riling the deed with the
registrar, together with the duplicate certificate, and having & new certifi-
cate issued by the registrar., Chapter 3 discusses this in deteil,

The varicus steps which must be followed in the initial registration of
land and the various problems that arise in connection therewith will be
discussed in detail below.

IT. THE PETILVTION

The first step in obtaining registration is the filing of the Petition.
This will be discussed under the following topics:

l. Form and Contents of the Fetition
2. MAdditional Documents Filed with the Petition



3.
e

A,

What Persons May File Petition.
What Types of Interests in lLand May be Hegistered.

FORM AND CONTENTS OF THE PETITION

The petition which is required to be verified is addressed to the
Superior Court of the County within which the property is situated and is
filed with the County Clerk. If the land constitutes a single parcel but
lies partly in two or more counties one petition may be filed covering the
entire parcel., This may be filed in either county in which the land lies,
but the certificate which is subsequently issued covering the property must
be filed with the Registrars of all counties within which the land is
situated,(2)

The petition must contain the following information:(3)

1.
2.

3-

9.

10.

Kame, occupation, residence, post-cffice address of applicant.

If applicant represented because of any disability, name, occupa-
tion, residence, post-office address of person representing him
and reason for representation.

If application is by corporation, its name, when and where in-
corporated, its principal place of business, names and addresses
of president and secretary, and if none, of its executive officers,
Whether or not applicant is married, If married, name and address
of husband or wife, If unmarried, how marriage relation terminated
and if by annulment or divorce where and by what court,

That applicant is 21 and free from disability. If under disability,
state age or other disability.

Description of the land,

Value at which land and permanent improvements assessed at last
assesament for county tax,

If any petitioner claims title individually, separately from others,
the particular land which he claime must be set forth separately.

Statement of the interest each petitioner has in the property,
whether it is community property or subject to a homestead,

Statement of any sasement, lien, or encumbrance against the property,
nature and amount of lien, and boock and page of record if recorded.

Statement of whether land occupisd or not.

Persons who must be named in the petition are as follows:

]




2. Names and addresses of persons claiming easement, lien, or
encurbrance.

b, Name and address of occupant of the property and statement
of any interest he claims,

c. Name and address of owners of adjoining lands, so far as
this can be ascertained by a diligent ingquiry.

These will be the necessary parties deflendant in the action
which is begun bty this petition.(L)

13. Secticn & of the land Title lLaw requires the petition to show
the character of possession if the petitioner claims title by
adverse possession.

1k, Section & of the Land Title Law requires a statement of what
¢laims the petitioner has in a public or private way if the
property he owns is bounded by such a way. Also, whether the
petitioner desires tc have the line of the way determined.

B. ADDITIONAL DOCUMENTS FILED WITH THE FETITION

When the petition is filed it is required to be accompanied by the
following documenta:(5)

1. Plat or plan of survey
2. Abstract of title

Where no map is on file with the county recorder, a plat or plan of
survey cof the land made by the county or licensed surveyer must accompany
the petition., If a map is on file a reference to such map in the peti-
tion is sufficient.

An abstract of title must accompany the petition. The abstract need
only go as far back as the date of & decree of a court determining the
title to such property or to the date of issuance of a policy of title
insurance, '

The abstracts must be verified by the searcher making them.

When title is claimed by adverse possession an abstract need not be
filed with the petition. The court may on the hearing require such ab-
stract, however.

C. WHAT PERSONS MAY FILE PETITION

Section © of the Land Title Law provides that a petition may be filed
by the owner or owners of any estate or interest in land whether legal or
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eguitable, An excepiion is made in the case of the owner of an undivided
ghare or an easement,

In certain situations specific persons are designated to file the
petition, These are as followe:(€)

1, If the application iz made by husband and wife and the property is
commmity property both husband and wife must join in the petitionm,

2, If the property is collectively owned by several persons, they =211
may join in the petition,

3., If the property is owned by a corporation, the petition may be
filed by an apgent of the corporation.

4, If the property is part of the estate of z deceased person, the
petition may be filed by the administrator or executor of the estate,

B« When the property is owned by a minor or other persons under disa-
bility, the petition may be filed by the guardian, but in the name
of the person who is the owner of the property,

The owner of several pieces of property which are contiguous may include
then all in cnpe petition.(7) It would seem tnat the same would te true of the
owner of several pieces of property that are not contiguous.(d)

Several persons owning parcels of land individually may Jjcin in the peti-
tion for registration, For example, if A owns Lot #l and B owns Lot §2 adja-
cent to Lot #1 and T owms Lot §3, adjacent to Lot #2, they may all join in a
petition to have their property registered under the Torrens System,(9) It
wotld seem that the land need not necessarily be contiguous,

A person who ig out of possession may petition to have the title to the
property registersd., In the registration proceedings the covrti may determine
the applicant's right to possession 2nd may order that possession be delivered
to the netitioner and may then order the properiy registered under the Land
Title Law.(10)

Although Section £ of the land Title Law allows the owner of any estate
or interest in land tc registe~ L42! iaterest, only the owner of a fee interest
mey obtain the initisl rezistration. Section 7 states: "No mortga~e, lien,
zharge, or lesser estate than a fee simple shall be repistered unless the fze
simple to the same land is first rezistered.”

For example, O is the owner of Elackacre and has mortgagzed it to M, the
mortgagee. If O has not registered the property, M has no rizht to petition
for resistration. If U has registered his property, M will be ziven notice
and his morigagze will be shown 25 2 memorial on the eertificate of title issued
to 0. If the property is registered and the mortsaze is given later, the




mortcage will then be registered upon the filing of the mortgase and the
production of the owner's duplicate certificate of title. The registraticn
consists of the writing in of a memorial on the original certificate of
title stating the existence of the mortgage. 7This is done by the repistrar
when the proper documents are presented to him, See Chapter 3 for a dis-
cuseicn of thece transactions cccurring after the initial registration of
titie.

D. MWHAT 1¥YPES OF ILTERESTS IN LAND MAY EE REGISTERED

The Land Title Law permits the owner of any estate or interest in land
to be broucht under the Torrens System. An exception is made in the case of
an owner of an undivided share or an easement. However, the statute refuses
the registratien of a mortrape, lien, charge, or lesser estate than a fee
simple unless the fee simple to that land is first registered.

Thers have been several importani decisions interprelinpg these code
sections. They have considered the guestion of whether certain types of
interests in land may be registered. These interests may consist of equit-
able rights to set aside docunents, interests in land seguired by adverse
possession, et cetera. These various decisions will be discussed below.

1. REGISTRATION CF FEE THIERESTS SUBJECT T0 A LESSER ESTATE IN
ANCTEER FERSON

It is elpmeniary, of course, that the petitioner must show some title
in himself, whether it is derived throush a conveyance or acquired by ad-
verse possession, If he fails to show such title, he has net brought himself
within the provisions of the Torrens Act,(11)

More complex problems arise when an attempt is made to register land
which iz subject to rights in other parties. For exarpls, 0 is the cwner
of Blackacre, but the property is subjeect to a lease in faver of L for five
Years, a mortgace in favor of M, and an easement for purposes of a road in
favor of X. According to Seoction T of the Land Title Law, O may register
his land even though it is subject to these various interests. Section 7
reads as follows: "...(a) It shall not be an objection to bringing land
under this act, that the estate or interest of the applicant is subject tc
any outstanding lesser estate, mortgage, lien, or charge; but every such
lesser estate, mortgage, lien, or charge shall be noted upon the certificate
of title and the duplicate thereof, and the title or interest certified
shall be subject only to such estates, mortsages, liens, and charpes as are
so noted, except as herein provided."

The case of In re Waltz(12) involved the following situation concerning
this problem. 0O, owner of bBlackacre, conveyed the property to P, who is
petitioning to have the property registered under the Torrens ﬁnt. In the
conveyance to P, however, U reserved the right to dig for oil and petroleum.
It was held in this case that F was entitled to register his interest in the



property even though it was subject to a lesser estats in favor of O, This
is in aeccord with Section 7 of tne Turrens Act Quoiwsd above, 01 course, the
certificate issued must state tne interest wnisn O nas reserved in this

property,

It is interesting to note that the English Land Title Act(13) makes
specifie provision for the registration of the title to the surface land and
registration of the title to the minerals separately., 'Inme California statule
does not provide for such a situation, but by judieial aseisisn in the case
of In re Waltz it nas been hela that tnese interests may be registersa
separately., Therefore, the same result is achieved in California by court
decision as is achieved in xngland by statutory provision,(iu)

2, HeGLISTHATION OF rrOveRYY ACQUIRED EY ADVERSE pUSSESSION

Tne petitioner need noi rely on a conveyance to prove his title, but may
register a title derivea tarougn adverse possession.

The land Title Law, Section &, requires the petitioner in such a case to
plead and prove the elements 0f aaverse possession in Oorder to SnoWw tue court
tnat ne has met the requirements of tne Ualifornia codes tor acquisition of
title by adverse possession. If he is able to prove tness elemsnts ne nas a
title which may be registered, It is, therelore, advisabls to aascuss at tnis
point the method oI acquiring titiw DY auve:se [OLi258100.

Title to property in California may be acquired by occupancy for the
period prescribed as sufficient t bar Eny action IOr Lie recovery of the
property.(15) Uuis period ol occupancy must be Iive years next preceding
the action ror recovery of the property or wiw action to register the properiy.
Taxes must have been paid by the ciaimaie ur his posuecessors muring this
11@-(15]

The type of occupancy or possession which must be shown is very amportant:

a. If the vccupant entered une premises unader a claim of title foundsd
on a written instrument (e.z.a deed or judzment of a competent court)
he may show as a sufficient possession either of the following:

l. Cultivation or improvement of the property.

2, renecing in the property.

3+ Use for pasturage and ouner orcinary use by the cccupant.

L. Where part of a known farm or single lot has been partly im-
proved and the remainder of the lot left uncleared tae occupant
is treated as being in adverse possession of the entire farm or
lﬂ-t-(l?)

b. When tre occupant does not rely on a written instrument put has been
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in possession ¢laiming title for the requisite amount of time he
may claim title ww the part of the property ne nas been in actual
possession of by cultivating, improving, or 1encing in ine propertys

Possession in thie case coneists of cultivating, improving, or
fencing in the property.(lo)

in addition, the claimant mmst sphow he was in exclusive possession not

sharing it with the true owner, The acts oi occupancy mMUsT nave Deen done

enly, not in a clandestine mammer, ror example, one wWno entered another's
Property secretly under cover of darkmess To plck Crops or dig for minerals
rrom time to time has been held not to have acquired title by adverse possesse
ion.(1¥) ui course, the postession must be adverse to the true owner. If
it is consented to it cannot be mace the basis or tne acquisition of title,
The posseseion must be continuous iur tne statutory period either by the
claimant or nis prececessorss

The finel requirement is that the claimant or his predecessors paild the
taxes ascesced against tnis pruperty 1or the five years during which the land
was adversely occupied. I it is shown tnat taxes lor one part of the area
claimed have not been paid, altnough taxes assessed against the rest of tne
area have been pald the occupani may only claiwm title to the area for which
the taxes have been paidl.(2v)

Wnen the petitioner wno is seeking o register nis properiy has proved
the type of possession recuired by statute and the payment of taxes he is then
permitted to nave nis title registered in the same menner as a title acquired

by a conveyance,

It shoula be notved at this point tnal no one may acquire title to property
that has been registered under tne forrens System except by transfer of the
certiticate of title., This means that such property may nct be acquired by
adverse possession, The Lana livle Act dection 35 provides for tnis as follows:

"After land has been registerec, no tivle thereto acdverse or in derogation
of the title of the registerea owner snall be acquired by any length of
possession,”

Inis provision has been subjectea to critiecism since it constitutes &
radicel change in the law o1 real property. 1t raises a guestion eof public
policy since it is undesirable Lo leave ianc unoccupiec Ior any length of
time without permitting someone to cultivate it ana get some bemefit out of
the idle lana,{2l;

3. HEGISTHATION OF kxOroRUY ACQUIZED THAUUCH SALE MUR TAXES

The Land Title Law permaits & perscn wno nas aeraved title to nis land
through a tax sale to register tnis properiy. o change is made in the
manner of acquiriny such preperiy. Tne prucede€ i8 as LUllOWSS
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Since tne year LOVS properiy on wWnicn Laxes nave bDecome aelinguent
is sold to the State by operation or law alter & speciiic time nas elapsec
and the proper notice given,(22)

Ine State 1z tnen requirea 1o nola tne properily ior rive years during
which time tne original owner may receem. Aiter inal tne property is sold
at public auction to the nignest biaasr, Tnhe minimun bid must be the amount
for which the property was Sold To Lue Stale. The rignt oif redaespillon &nian
tne original owner naa is tnen terminatea ana wvne pursaaser at tne auctinn
may pay nis bid ana redeem the propsrty, At tnat time ne will receive &
geed to this property,(23) L1 tne Didder wes NOT pay ol Tne properiy coes
not sell at the auction, tne properiy is aeeaea to the state.(2L)

Tne owner who has acquired nis property through this proceaure is en-
titlea to nave nis properiy rezZistamsa unde:s wivw LANG Livie LaW 4n wne same
manner &s any ot:aer property.(Z>)

1: une property was derivea tnrougn 2 tax sale occurring beszors 1095
without the intervening sale to tne 5taie, the pelitioner must prove taat
either he or his preascessors in title nave been 1n adgverse LOSSTSSi0n ZoT
at ieast Iive successive years prior tw regisiration and have paid all taxes
levies uurang wial periosa.(2o)

Tnis requirement of proving adverse possession does not apply to rropertiy
sold for taxes to tne Stavs afier 1oyS anda tnen sold to & privats inaivicual
aiter five years' nolding by the Stats,.(2/)

L. BEGISTRATION OF o5 ITASLE Lusowanis 4w Lhig

The owner of an estate or interest wnetner legal or egquitavle may iile
a petition to regisier fils 1ntergse. AR equitable title may consist of the
purchaser's interest under a contract to purchase real property, 2 bene-
ficiary's interest under a trust, and otner linierests recogaized by equity,
but which do nov consist of tne legal titls to tne properiy in questian,
Of course, in many o: tnese cases, Lie fee title woula nave o be registesred
first, before an eguitable interest coull be registerea.

It has been held that the owner ol plopertiy Who .ids aa =Juitable rizht
to set aside a trust deea iraudulsntly &cquirea 22ainst LOLS Property may
petition for registration. inis case, rrances lnmvestaile Lo. ¥ bunerior
Court(28), decided that the court may determine tne valiaity of the trust
deed and set it aside it showyn W be frsumilently acquired, The courv nay
tuen certify title in tne petitioner not subject to tne trust aeed, ‘inere-
iore, when a person seeks registration ol nis property, ne may nave invalid
instruments aajuaicated in the registration procesding and set aside before
certification of title, ‘ihe basis Ior sucn a aecision is to avolra the
necessity of two separate suits = one to determine validity of the trust
deea anu one LW register the title,
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It was argued in the Frances Investment Co. case that the petitioner
could not bring such action since the fee title had never been registered
and no lesser interest could bte registered before that. The court held
that it was sufficient if the abstract or petition showed facts sufficient
%o prove lsgal title in either the petitioner or the holder of the trust
deed who claimed legal title. It is not necessary for the petitioner to
have lezal title at the time he files his petition if he is able to show
that he has a right to legal title or that some other claimant in the
rezistration proceedings has legal title,

5. KECISTRATION OF ILTERESTS IW FIXTURES OR CROPS

The Land Title Law is limited in its operation to land titles ané to
transactions by way of mortgage, lease, contract to sell or other instrument
intended %o create such a lien, encumbrance, or charge upon land as shall
affect the title thersto. If a mortgaze involving registered lancd is not
properly registered it may not be asserted against a bona fide purchaser of
that real property. However, it has been held that failure to register a
mortgage covering the crops on registered land will net affect its
validity as to subseguenti bona fide purchasers, This is because mortgages
on fixtures and crops are not mortgazes on real property within the meaning
of the Land Title Law. 5Such instrumenis are not entitled %o be registered
and if they are registered ncne of the benefits of registration will apply.
Likewise, the provisions of the Land Title Law cannot be invoked if such
instruments are not registered.(29) The effect of recordine such instruments
is diascussed in Chapter 2 of the paper cn the Recording System in California,

I1I. REFERENCE TC EXAMINER OF TITLES

The next step in the registration procedure is the examinztion ¢f the
abstract of title when one has been filed with the petition. This may be
done by the court or by an examiner appointed by the court, The exariner
may be appointed when the petition is filed or at a later date. He is
required to be "an attorney in good standing, skilled in the examination
of titles and adnitted to practice before the Supreme Court of the State
for at least five years preceding his appointment.," The compensation of
the examiner is agreed on by the parties and the examiner or fixed by the
court. The party in whose f