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Chapur 1: IllTRODUCTORY. 

A. AUTHORITY. 

For some years past the Assurance Fund established under the provisions 
of the previously enacted laws for the certification of land titles has been 
overdrawn .as the result of a court decree . Applications for original cert.ifi ­
cat.es of tit.le have ceased to be made, and t he holders of a large nW'lber of 
certi1'icat.es have found the111Selves with no financial protect.ion as far as the 
regi stration system is concerned. i'eelitlf that the circumstances warranted 
remedial action and that the part.icipants in the State's land title regi stra­
tion syste.'!I were possibly entitled to some fOI'lll of relief, the State Legisla­
ture directed the t. the survey on which this report. is based be made and 
provided funds for the purpose. This ws accomplished by the following i teni 
contained in the Budget. Act of 1949: 

nror comprehensive survey and report with recoll'Jnendations to 
the Legislature on the land t.itle law, commonly called the 
Torrens Title Lav, Division of State Lands, Department of 
Finance, payabl e from the State Lands Act. Fund --------- 10, 000" 

Section 62ll of the Public Resources Code or the State of California. 
reads as follows: 

"Lar;d titles: Inspection and investigations : Reports and 
recommendations. The Commission m~» not more often than 
once in t wo years , inspect and investigate conditions in 
the various counties in respect to land• t.itJ.es. It shall 
annually report tllereon to the Governor and shall, prior 
to each regular session, report to t he Legislature, Mki.ng 
such recOlr.l'lendations as 1 t deems proper and necessary. The 
co=ission tnilY" consult with and advise county registrars of 
land titles and make such suggestions and recommendations 
to them as it deems desirable.• 

Therefore, under the authority and by direction of the two foregoing 
legislative enactments, this report is submitted. 

8 . PROCEDURE IN REGISTRATION OF TITLE. - ---
The procedure followed in reg1.st-er1 ng real property in Calj fornia and 

in obtainine a certifi cate or t.~Ue therefor is s iru lar to t hat used in an 
ordinary ci.vil court a c tion. It requires the filirie of a peti tion, ~inilar 
to a CO!Uplaint, the g1 ving or noti.ce to interested persons by per sonal. 
service or by publication, a court hearine si.milar to those in ordinary 
court actions, a.nd a decree rendered by the court and entered in the s&l'le 
manner as a judgMent. A decree results whlch purports to be a conclusive 
determination o! all persons• interests in the property. 
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The decree orders the Registrar or Titles to issue a cert.iticate of 
title which states who owns the property arul what interest.s others have in 
it. It Usu: all proven liens , encu.,.,brances and other charees ~ainst the 
land. 

Aft.er property has once been brouflht under the provision.s of the Land 
Title Law, subseque.'lt transfers of that property are made by filing the deed 
with the Registrar, toi;ether with the duplicate of the certificate of title , 
and having a new certificate issued by the Regis t rar . 

C. LmtsLATIV£ HIS'IORY. 

In 1893 the State Legislature pr oVided for a Legislative Co!lllllission of 
five members, with 1.nstructions to exan;ine and report on the Torrens land 
title act of Australia. As a r e.sult there vas approved on March 17, 1897, 
an act "for the certification of land Utles and the sim;>llfieation of trans­
fer of r eal utate." nus la11 lay dormant !or eleven years, the first 
certificate thereunder being issued in 1908. 

The "McEnerny" or "Burnt Records" Act of 1906 accounts for some of the 
inertia that prevailed, as this law proVided a means of establishing owner­
ship of land by judicial procedure vher e the public records had been 
destroyed by the San Francisco f ire. 

The registration system did not really beco."Ue ac tive in California 
until a new Land Title Lav: .becB!l\e effective in 1915 as the result of an 
initiative measure enacted at the general election of November 3 , 1911. 
While this act has been supplemented in certain lliinor respects, it ha.s been 
11111ended only once. Chapter 293 of the Statutes or 191.9, providing for the 
vithdraval of lands !roe the registration system, was approved at t.he 
general election of 1950. Since the basic law is the result or an initiative 
measure , amenenents 11.kevise require a vote of the people at a general elec­
tion. The enactment ot Pendm1!nts is thus slow and cumberso:ne. 

D. PtUStNT STATUS QE ~ nn.t S?STll!. 

The constitutionality of California's origina1 Land Title S~tem was 
&ustaiJled in the courts in the case of Robinson ~s. Kerrigan , 151 Cal. 1.0, 
90 P. 129 (1907)., Subsequent cases have appeared to asswne the applicabil­
ity or the decision in that C&l!e to the nev statute· of 1915'. There have 
been a number o~ oourt decisions, however, vbich have tended to weaken the 
validity <>f e certiticntk of title. With reference to thi& situation, 
Profe ssor Richard R. Powell, ill his book entitled ftRegistration of the 
Tit.le to Land in the State of New York", states :that: 

" ••• reliance upon a certificate of title was unsafe if (a) soae 
holder of a record interest at the time of regis tration had not 
been joir.ed; or (b) the petition failed to r eveal that the lands 
v ere tidelAAds so as to make t he joinder of the st.ate a necesaary 
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act; or (c) an inspection of the premises would put one upon 
notice as to outstanding rights; or (d) if there were irregu­
laritoies in the re~i;tration proceeding. .. •11 

The all'lost complete cessation of activity i.n the California Land Title 
System came as the reS)llt; of the case entitled Gill vs . Frances Investment 
Com~. A certificate ot re~tration bad been issued on certain property 
which had appeared to be unincumberec\. A mortgage had e:deted, however, 
w!iich was later eni'orced a gainst a subsequent transferee who br ought su1 t 
against the State Assurance Fund. A judgment was obtained against the !\Ind 
in 1937 in the amount of $h8,ooo, plus interest at n, 'h'hich not only 
exhausted the fund but a.lso left a deficit which, with accrued interest, 
amounted to $7, 921.21 on .June 30, 1952. Reports have indicated that between 
1937 and 19h9 only four original certificates of t itle had been issued in 
the entire state, the latest ~egistration being in 194;). 

On January 10, 1952, the Division· of State Lal\ds advised the Governor 
(pursuant to the. provisions of Section 6211 of tile Public Resources Code) 
that r eport.s of activiti es from the twenty-one counties of the state in 
which. the. registration sys te.'ll was in effect showed total. issuances of cer-
tificates of title as follows: · 

Alal!leda 213 San BernardiJlo 17,617 
Fresno i.31 San Diego 11,168 
Humboldt 452 San Francisco 34 
Imperial 80 Siln. J.uis Obispo 9 
Ieyo s Santa Barbara 1,629 
Kem 227 Santa Cruz 693 
Los Angeles 219,222 Sierra 8 
Merced l Sonoma 1,307 
Ho no s Tulare 1U2 
Orange lh,$82 Ventura 1 
Riverside 4S3 

Thirty-seven countie.s have reported as having had no transactions whatever 
under the Land Title Law. 

E. CONDUCT OF SURVFY. 

Iten 26 of tlie minutes of the meeting of the State Lands Colllll1i.!)sion of 
December 21, 1949, r eads in part as f<tllows: 

"The Commission vas infomed that in accol'dance wi.th the authority 
granted the State Lands Commi.ssion by wa;v of a special legislative 
appropriation for the purpose, the Executive Officer recommends 
that the Commission's mandate to make a ' comprehensive survey and 
report on the Torrens Title Act of California' to the Legislature, 
be carried out by means or written. l.'eports· to the Commission by 
qual.i!ied experts in the field of land r egistration and recording 
systel!IS. 
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"For thi s purpose it. is proposed t.ha t the surveys be conducted and 
the reports be prepared as follows: 

1. field surveys and comi>ilation of s tat.ist.i cal. and procedu ral 
data wiLl be conducted : 

a. State of California, by Division Staff. 
b. Cook Count.y, I llinois , by lllinpis Attorney. 
c. State of Massachusetts, by Massachusetts Attorney. 

2. Consul tat.ion and general supervision over fie1.d surveys and 
compilations, by Massachusetts Attorney·. 

3, Compilation of legislative history, and review and analysis 
of laws and court decisions: 

a. For Calii'ornia, by School of Lav, University of 
Southern California. 

b. For Illinois and ~fassachusetts, by Massachusetts 
A t.torney. 

L • Cone: lus ions : 

a. Main features. of good forms of recordation and regis­
tration systems, by 1-iassachusetts At torney. 

b. Applicability to California, by School of Law, 
University .or Southern California. 

5. Reoornmendations: by State Lands Commissi on and Division 
Staff. 

"To ef fectuate the foregoing progra'll, it is proposed. to COl\tract 
for the services of Mr. James C. Short of Chicago, Illinois, an 
attorney of over 20 years• e.xperience in Cook County ~ere the 
Torrens system h!ls been used extensively. To hilll will be 
assigned the field survey and compilations for that area. 

"The field surveys and compilations for ·the State of M.assachu­
set ts and the operat ions called for in Items 2, 3b, and La above 
are proposed to be cont.racteci for ·wit.It Mr. Nathaniel C, Bidwell • 
of Boston, Massachusetts. Kr. Bidwell is a former Assi.stant 
Attorney Genera'l of that State and has had a long experience in 
land title matters there. The State of Massachusetts is known 
to be out.st.anding in its land tiUe lavs and tb.eir adminis t ra­
tion. 

"At the suggestion of the Commission at its me.eti ng of November 21, 
1949, conferences were had with the Dean of the School of Law, 
University of Southern California, witn regard to 'Wl!at portions 
of t.he entire study i t mii<ht. un<iArtakP.. As a result the assign­
ments in 1 tP.ois 3a .and lib were tentatively agreed upo.n ." 



Py r•solntion the State Land11 Co!"Jilission ar-proved Lhe pro ' r""' and 1mt.horh,.,O 
the ne;:o1 iation anti exemu.ion of the necess.-ry contract.s. The st"d1Ps 
ur.irned wer& dul;v made, and r 1<por t.s rPnd .. rPd . The report or the Un ' Vt>ri<Hy 
of So11tJ1em Califorr.ia, School of t...v, ..-as rrorarl!d i>'/ ~ii!!~ l'ler•.Mtrie r.r een­
rar-1, AtiornPy at Lav, a.~ edi~ b;r ProfPs~or- ~:offat t. lianrock; all o" lt. iq 
r•rr,.tiuced in this re;•ort. Thr othPr repo:-1.s have been thoro•l'hly revie;ie-.J 
anti form the ba$is of "o"'e of the conclusfoM na<ie . 

• 

• 
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Chllpter 2 : CONCLtlSIOiiS. 

A. RECORDWG SYSTEJ.l . 

In the report-s mane 'br the School of Lall, University of Southern Cali­
fol'nia, and by Mr. Nath:rni(>.l C. Bid;tell it. has been emphasi7.ed that no regis­
tration system coul<:l operate successfully an!! nfficiently in the absence of 
a good r ecordi ng system. Thi.s is for th.- reason that thP. latter forns the 
'ba~is for 1.he title sea.,.ch and the preparatio.n of an acc11rate abstract of 
title which is a most. important. prerequisite to t he issuance of a certificat.e. 
The follolling conclusions may be drawn fro111 t he IAAterial in these tllo reports 
regardin& t.he more important defects in the Calif<?rnia system of r ecording: 

l. r.rantor-grantee index books in use by Recorde1·s require eXhausttve 
and cum'bP.rsome searches through a cha i n of transactions and former 
ollners. to deterriUne .nth reasonable accuracy the histo·ry of title 
to a piece of property and encumbr:<nce" of record av,ain,; t it . The 
chances of errors and ornissioflS are ma'!W. 

2 . No l egal description is cont.a.in.en in 'the inrlex, making ~t necessa.,-y 
for each docum•mt 1riven b~· any one in the chai n oi' ti t1'1 to be 
examined to deteI'llline its effect , il' any, on the prop· rty in ques­
tion. 

) . I111pOrtant records are l<ept separately jn various offices other than 
that of the Recorder. The County .Clerk's office nrust be consulted, 
and the ·county Ta.iC Collector's office; also thP re~orrls or t.he Pro­
bate and Bankruptcy Courts, and tha assessment offices . This 
si ~uation leads to omissi ons and iruiccur.:icies , and is cumbersomP.. 

Ii.. A grantee is r equired to search all dF!efl~ in "\he record executed by 
the grantor which convey nP.i~hborins lands 'to discover restrictions 
against the laotl tl\e eranteP ac:1uires . 

5. 'rne TP.oorclio in the R~o:order's offices in thP larger cmrnt,:i."" are 
'bulloy anti vo1.11"1inous, making t.he LHJ e search p ocesn a cumbersome 
)]jf • 

6. AtiversP pos!'P.sRic;"'•· ]Ad< or ~apaci t..y, and fl<aml are not a matter 
of record . 

B. ilEGJS'tRATI OI• SYS.TEM. 

As t,o the r efistration syst-em, the reports of those employed to inakP. the 
survey lead to 1 he Iollowi~: c cnclnsi.ons as Lo its impor tanv 1iefects : 

1 . The St.at.e Assurance Ei'unc! ha.~ been provPn to be vulnerable anti will 
contimtP l.o be so as lol1f. as it atte .. pts to immr" t.he oril'in;iJ 
certj ricatR. of t.it-l~ "" 11ell as. P.-rrors that occurr·eri fol 1 owing 
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original. registration, as long as it has to cope with inc:rf'aaed 
va1uation with no increase in contribution to the fund, and as lont 
as deternination of the issuance of a cert.iiicate of t.i t.le r estll 
upon abstracts that are based upon a fault,- recording syst.e-i . 

2. The La1lCi Title Law provides for inadequate fees to suppor t. the 
system, thus contributine t.o t..'1e tendency to e:np!Qy insufficient 
and unskilled personnel to operate it. 

) . The statutory requirement of a contribution of one one-tenth of 
one per cent o.f the assessed valuation of the property at the time 
of it~ registration resulted in an a.~surance fund that was too 
sriall to carry the obligations that it was called upon to meet. 

u. Sufficient doubt exists about the validity of a certificate of 
title to have resulted in examinations of title goine back of t.he 
last certificate even thou~h the Land Title Lav is to the contrary . 

S. The Land Title Systf'J:I entails the filing of more docll!lellt.s in a 
t ransaction than does the Recording Systen, and more elaborate 
r ecords !'lllSt be kept in the Registrar's office; consequentlj' the 
probability of occurrence of E:rrors is greater. 

6 . A certificate of title 1<1erefy sho"'S a summary of encumbrances; 
in many in.s•.<>nces reference to the actual docur.ients (on fil e with 
tile Registrar) and their interpretation by an attorney is neces­
sary. 

7. Property ir.ay not be acquired by adverse JlOssession under the 
registration system once it has been registered . The Massachu­
setts Land Title Law permits such form of acquisition. 

8. 'l'broui;h fraud and defects in the orifinal rezistration proceecl­
in(;s a purchaser of registered property may be subject to 
intf'.rests which do not appear on the certificate. Re may al!lo 
s\1£fer loss throueh a forgery of bis certificate of title. 

9. A c.er tificat-e of t.itle issued subsequent to an inirtal certificate 
cannot have the legal staws ot the first one, "-~ich has the back­
ini: of a court decree , because it is based upon an interpretation 
by the Registrar of docw::ients filed with him. 

10. Costs to the owner of a parcel of land that is under the re~stra­
t ion system, for services and protect.ion equivalent to that 
a!!orded by the recorda tion and land t itle insurance system, are 
equal to a.od often greater than the costs of the latter; in addi­
tion there is a substantial. subsidy or public fUnds. 
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It is apparent that in equ:i-fy to the large number of holders of certi!'j ­
ca tes of tit.le issued under laws wru:ch created a faulty syst.em, som~ act.ion 
should. be taken by way of a remedy. Only two altl>rnatives appear to be 
practical: Either abolish the Land Title Syst.E>!n P.ntirely, by appropriate 
means ; o r provide for a new system, wit.h the defects in the present one 
removecl, to which certificate holCers under the existing sys tem cou.ld tran.~­
fer. 'What are believed to be appropriate steps to accomplish either alterna­
tive are discussed in what follows: 

A. AilOLISHMEN'l' OF LAHD TI.TL£ SYSTEl-1. 

The existing Land Tit le System has resulted in the issuance of over 
270 ,000 certificates of title, both original and s ubsequent , with probably 
about ?0,000 parcels of property involved. Voluntary withdrawal from this 
syst.em has be~ proVided .for by Chapter 29.J, Statutes of 1919 . By following 
the procedures s et forth in that a ct, payine the Registrar a f ee of $10 fo1· 
services re.nder ed by bis office, plus the Recorder's fees for recording anci 
indexing a certificate of discharge and the cancelled last certificate of 
title, an owner will have withdrawn his property f rom the Land Title S:--stem 
and the fact thereof will have been r ecorded . Whatever protection the Land 
Title Sys t em af.forded parties of interest in ti1.e p;roperty up to the tillle of 
r ecol'.ding of the wi thdralllll. is to re."lain uninpaired . Wj thdrawal!' are ~ing 
made at the rate of approximately' 2000 parcels pe;r year currently. 

This process may be considered to be the equivalent of a '1oluntary trans­
fer to the Record.ing System. If nothing further is done by way of legislation 
and a r ef erendUJU it F"aY reasonably be expected that a compl ete t ransfer to the 
Recording Systelll would result ·in perhaps fifteen to t wenty years . This would 
be the simplest s olution to the problero of abolishing the Lahd Title System, 
but it cannot be recommended because of the large loss 1n public f unds r esult­
ing from continuing the present system o'1er that length of time. Annual losses 
a re currently well in excess of $100, 000. 

The ll!echanics of abolishment of the Land Title System might bes.t be put 
into operation through pas8age of a bill by the State Legislature and i t s 
s ubsequent approval by the voters of the State at a general election. Such a 
bill should provide for the act to become effective at some date :well i nto the 
future, perhaps five years after the date of the general election at which i t 
is a pproved. This .is for the purpose of providine ample rt.otice to all parties 
a t interest and to allow sufficient time for the processing of all withdrawals 
f rom the system. 

Making such withdrawal or transfer mandatory might be claimed to have 
deprived hol ders of certificates of titl·e ·or· r ights or privileges wi thout j ust 
compensation. However, in vie;i of t.he condition of the Assurance Fund and of 
the other defects previously noted i:n this report , it is difficul t; to see how 
any future t ransa ctions u.neer the ex:isting system can be proven to possess 
scything more of value than would be the case were t hat system abo.li.<;hed. 

Act11al tennination of the system might be effected by a provision in the 
bill which would discontinue cornpl Ei tP.ly the issuance of certi f icates of t i tle 
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oI all kinds as of the selected effec tive date . Care should be wen not to 
impair or dindnish rights of al.l part ies of interest in the properties 
involved as such rights existed at the tii:\e of withdrawal. 

B. T!WlSFER TO M.""VISID ~ !!!!& SYSTE:~. 

Consideration has been given to correcting the defects in the existing 
Land Title Law by amendment of t.hat law itself. It might be possible to do 
this , but ther e appear to be too many practical difficulties. If, for 
instance, the law were to be amended so that tbe Assurance Fund would protect 
only against errors arising subsequent to the issuance of the original certifi­
cate of title, it lllight veil be cl a.Uried that certain present holder s of cer­
tificates had been depr ived of protection against errors in the or iginal 
certificate. A change in the schedule of fees or in the amount required t o 
be paid into the Assurance Fund might be handled by amendment, but there would 
result the problem of what to do with present cer t ificat e holders. 

These and other s ;m;J.ar conoplications lead to the conclusion that it 
would be better t.o provide for temina tion or the present Land Title System in 
the manner suggested in "A" ot this chapter, above, and for transfer to the 
Recordation Syster.i or to a new Land Title System at the option or the holders 
of existing certificates. ill new registrations would come directJ.y under the 
new syst.em. 

If this alternative is to become a reality, an entirely new land t i tle 
law should be drafted . It could contain 1111111y or the provisions or the exist­
ine l.aw, and should incorporate the following changes or addi t1ons1 

l . The Assurance Fund should be applicable on:cy ror errorl! or o!U.s­
sions occurrint: after issuance of the origina:l cert.1!icate of title. 

2. There should be a lil!d t as t.o t.he amount of liability in any one 
case, probably the assessed valuation of the interest or estate 
concerned at the t.i.Jile the loss occurred . 

3. A charge should be ina.de upon the issuance of each subsequent certi!i­
cat.e or title for augmen ting the Assurance Fund. This charge should 
be r elated to t.he assessed value of the property at the tiJne of 
issuance of the subsequent certificate. 

u. Fees for services performed by" t.he Registrar' s office should be more 
closely related to the costs of such services. 

S. 'f:Jtami.ners of tit l e should be appointed by t he Court, and should be 
paid out of runes accruing to the county out of fees for services 
rendered in the Reristrar ' s office. 

6. There should be a Stat.a Inspect.or of Land Title Registration in the 
Division of State Lands to carry out the specific duties assigned to 
the State Lands Col'mlission in Section 6211 of the ?ubUc Resources 
Code and in panicular to consult with councy reristrars or land 
titles and make such su,-~est1ons and reco.~neneation.s to thet'! as 
deemed desirahle with a vlew to il'lproving P1ethods used and assi gnlns 
adt>quate and competent peri<oMel. 
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1. Provision shou.Ld be made !or r eferendum el.ections in each county 
so that the vot.ers in each can decide for themselves vhich alter­
nati ve should prevail rlthin the coun~ . 

In the report of Kr. Nathaniel B. Bidwell it. -;;as reco=ended that con­
sideration be ~ven to the creation of one or more Land Courts in California 
similar to that which has been in existence for over fi.fty years in Massa­
chusetts. The jurisdiction of such a court is con.fined solely to land titles, 
and the members of the court and i ts sta!f are skilled and experienced in land 
t itle matters. While the pri ncipal actiVity of such a court is vith respect 
to procedures reJ.ated to land title registrations, all types of judicial 
actions involving land titl11s are handled, suc.'1 as Quiet titl.e actions, fore­
closure and redemption proceedings relating to tax titles , etc. 

The creation of one or more Land Courts in California vould require a 
major reorganization of the judici&l. eyste:ii of the State, and it is believed 
that the results that 'WOUld be obtained vould not justi.fy such action . 
Accordingl,y t.heir establ.llhment is opposed. 

C. CHANGES Iii i!ECORDATION SYSTni. 

As stated previously, no land title systen! can operate satisfactorily 
without. a good rec'?rdin& system. Therefore, whether either o.r the forego:i.n€ 
alternates is ultimately adopted, certain changes are indicated in the la"-s 
of California pertain.in& to t he record.iDg of deeds 81ld other instruments 
relating to real prope.rty. These changes can be accomplished without recourse 
to a referendum, as the bui c lavs vere legislative enactments onl,y. The 
changes recommended =e: 

1. Granter-grantee indexes should show a legal descr i;ition of the 
property involved. 

2. 'l'ract indexes should be provided so that all transactions involv­
ing a specific parcel or property would be listed on a page 
containing a legal description o! the property involved. 

). .lll reco.rds o! transrers o! or encW'.llbrances on property should be 
recorded in the same o.fr ice, i.e. , the Recorder's. 

D. IN CONCLUSION. 

Even though a_ new l.and title system is adopt.ed with the revisions sug­
gested in Section B of Chapter ), above, it is not believed tnat it can be 
made to operate as effectively and economically as can the recordation s;;ste:r. . 
It w uld be unvise to attempt to remedy the present unsatisfectory condi1.1ons 
by appropriating State monies to restore the Assurance Fune!; t.he vulnerability 
of the fund would still exist . It is therefore recommended that. the Limd 
Title System of California, as provided for by the inhtive enactiiten ~ of 
llovenber 3, 19111, be abolished, and tha t the Stai:.e Legis lAture recom~nd to 
the electorate the adopt.ion of a measure that will accomplish this end . 
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It would appear that those vho O'-'TI property for viii.ch certificates of title 
have been issued are not fully aware of the defects in the Land Title Syst~ 
and or t.he fact t!lat the costs of supporting this systET.1 are greatly in 
excess of any benefits received. It is accorclingly recor.ll'le!'lded t.hat the 
Sllr.!l.RY J,;J) irnco:<:-:E;;DATIO!S or this report be given " ide distribution. 
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Cha9t.er l: lN'!'MOUC"!'O~ :-i41'Ei'.IAL5 - =t<:.'1!S'fil4TlOI~ 5.'!Sl'EM 
-~University ofSou.thern California) 

Cont.racy t.o po;iular belief the system of i!e15ittratio·n :>f Titl"s as 
opposed t:> Recording of docu..,,ents deal~ with titl es is of early orii:;in. 
It' has bP.en discovered that such a system w s in use :in boh~;Ua in the 13th 
century. (l) Its modern use in Europe dates f rom 1836 and has been used to 
some e>.."tent i n Germany, Aus t ria, Hungary, Switzerland , and. France. ~land 
adopt...:l a Title Registration System in l.S62 , but it has not been u.s ed there 
to any ;;reat. extent. The countrf of Australia adopted a co:npu1sorY system 
of Regi" tr<1t.ion in 1858, throu~h the concerted effort s of Sir Robert Torre.'l.'l. 
Du.e to his active parti cipation in colUlection ~"1th t.~e Re5istration System 
i t has been call~ the "Torrens fystem. " This leads t he majori'tl· or peopl e 
to feel that. the Re;:<:·l r <1t ion !"yst.em began i.n Anlltr ;iJ fa or:iginally, bnt as 
s!:own a bow: its bMinnines can be traced 'back to early days on the continent . 
~everaJ C.anadian provinces followed Australia in adopting the so- called Tor rens 
Syst.elll and its operatfon bas been q11i t e su-ccessful both in Australia and the 
Canadian provinces . (2) 

Just before tha turn of the century, writer s i.n the Unit.ed States became 
very interested in the Rep;istral.ion System ai. a method of Land 'l!efo:rr1. 
Il1j nois adopt.ed the first statute creati ng the Torrens Syst.el'l in the United 
States in 1595. Onio, ~.assachusatts, and California t~en acopt.ed the syst.elll 
at appro:d.JTfatPly the same time . At. t.he present time there are l~ states 
which have nc!opted the Torrens System. (3) The system has not been well re­
cei\·eo by t.he general public in the United States and in me~ instances has 
functioned very poorly. Tnis hag been caused by many factors , such as t he 
addl.t.fonal work involved; the refusal of t he people to use the system d'1e 1-o 
i gnorance and inertia; constitutional proble111S which a re not present in the 
European countri es and 'English Dominions , and fihally , court decisions w'hich 
have sapped the system of its effectiveness in achieving a systeri in which a 
certificate oi t.i t l e is conclusive evidence of t i 'tle a."ld can be completely 
r roli.,d on by Ute purchaser. These probl el".s as they affect the functionine <>f 
the system in California will be discussed at len11th in !'\l'osequent s ections 
of t.his paper. 

In 1893 a Legisl2.tive Co11Wd.ssfor, of f i ve was appointed "for the purpose 
of exarlinine and renortin£ to t he Leeislature on the Torrens l and transfer 
act o~· Australia . "(~ ) 

1n 1697 t he first Torrens stat~te was adopted in California . It l<!iS en­
titled "An Act for t he certification of land tit les and t he silnnlification of 
the tre:nsfer of real estate."( 5 ) The statute consist.ed of ll6 sectfon.q. Oti),y" 
·one case was decided under this 5,tat11te . T"nis was t hP. case of· Robinson v 
Kerr:!.ean, (6) which upheld t he com;U tutionality of the 1897 .statute. -
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The 1897 statute was reJ)1Aced by >tn initiative l'leasure eMcted by i;lv~ 
ceoole of the State of Cali.fornia at. the General Election held 1'1ovember 3, 
i 9lL . Tne De'" sta~Jte, ·entitled the ''Land 1'ide law'' became effective in 
1915. ( 7) 

The 1915 statute revised the wording · of the sections o.f the old statnt,e 
and expanded some of the."'!. The l 9l S statute consists or 11;: sect.i.ons.{8) I t 
has not been considered necessary to inrli.cate the exact ch1mzei; in e!lf.h s..ction 
o~ the stat'.lte sin~e the 1897 statute !las been compl eteli• s11;Jer<>ede<' by tl-1!' 

1915 s tatute and only one case ~·a-" clecitl.-0 under the 1897 statute. ?he dis­
cussion of this paper will be confined t.o the problem.~ r<D :<ad b:., I.he 191 ~ 
statute, entitled the "Land Title La>;, 11 Wit.n the ex~ert:bn of the c!iscu.ssion 
of this one case. 

The 1915 statute was supole~ented in 1917 ':rJ '1?1 act whlch ~P.fi~~d the 
duti es or the Survey'Or 3eneral in resi:--ect t.o t i tle re;:..istr'ltitm 'lnri prer-:i.ra­
tion of forms . (9) 

'I'wo st.9.tutes have been passed w:tich affect I.he .Lantl 'l'itle 1;!11, h-Jt. whlch 
do not actually amend the statute. Th:Ssc are EectiGn 5U? o f the Code e>f Civil 
Procedure, which provides for certain notatioru; which nu"'t bf! ma.Je when 311 

attachment is levied on re&iste~·ed propert:;-, (10) and Secti:>n l.??.3 <>t the .>ro­
bat ·e Code which requires a court order to. sel.l refisteref o ~opert;v is.sued in 
connection with a Probate proceedini; to di:"e-ct th~ Recii;trar to :L~sue a ni;w 
certificate of title.(11) 

There .had been no ac.tual amendment or chA11; e in tne l ?lS' stat<>"e until 
November 1.950. At that -i;i me an electi.on was hcl•' in ":1i~h n m1'?sure was 
adopted by the Peo;>le. of tile State of Cali.fcrnia ~emii"lif th .. 1915' st<ttute 
to allow persons whose property 1<as registered unife.r the Torrens ~ct to with­
dra.,, t heir property and return it to the '1ener~ Jtecorc!in.: Syste~ . (12) 

The constitutionality o! the 1897 statute wa.$ ellall --inge:', in t!'le ~e o!' 
Robinson! ~e.rrigan( l,3) and upheld by the Su;n-eme Court of California. 'ihe 
constitutionality of the entire syste>1 has ne-ver a,;ain bf!en cliillenyed anrl 
it has been assumed in tile case. of F'i:!!!ce~ ln':'.est.men+. Go • .! Supe rior £'?.~( ll1 ) 
that the bolding in ~o!:>inson !. Kerr~'l_'!-!! is applicable to th~ VHS str:;tl\te. 

The grounds for attack in .Robin~~12 !. i.erriga.n were as f ollows : 

l. The Laod Ti:tle Law provines that service by pub.Lication. in a news­
paper fo.r four weeks is stlfficient to give notice of the pandency of ret i"­
tratioh proceedings to t hose persons who are unlmo"1'! to thP part:; seeking 
reg.istration of his property, but who nevertheless have an inte.rP.'lt i .n the 
pro;>erty which i t is sougn-i; to nave regl 'Stered. This provision of the l.a.'ld 
Title Law vas at.lad~ed as a violation of the Onited Stat es Constitution 
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since- it deprived persona of their property without due process or· law and 
deprived persons oi the equal protection of the lav. The court in Robinson 
! Kerrigan answered this contention in the following manner: 

"The eta te ha3 full. control over the subject of the mode of trans­
ferring a:nd establishing ti"tl.es to property within its ).Wts. For 
these purposes the state has power to provide a special proceeding, 
in the nature of a proceeding in rem, to fix the status of the l.an:i 
and declare the nature of the titles and interests therein and the 
person or persona in whom such titles and interests are at the time. 
Tested. It ma,;y do this vherever it ll>1l.'1' be considered necessl1%7 or 
likely to proJDOte the general vel.tare.• 

2. In addition, the court found there va.s no ·violation of tb.e separa­
tion of powers between the judicial and adm1nistrative departments of tb.e 
state gove=ent, The court 1n determining title 1n the initial registra­
tion proceedings and settling disputes exercises a judicial !unct ion. The 
Regi.J!trar 1n his duties in connection with the details o.f the transfer of 
title to reg.istered property exercises administrative functions. ! t times 
he mar make what is in effect a judicial detenuination in connection ··'ith 
th.ese duties, but it is merely incidental to his gen.eral administrat ive 
duties and does not violate the rule of separation of powers between the 
judicial and executive depa.rtl!lents of government. (15) 

3. Other minor questions involving const1tutionality were disposed 
o.f summarily b-y the court. The-y incJ.uded tb.e question of -vb.ether the act 
embraced :more than one aubject in viol.at.ion of .lrticle u, Section 2u or 
the California constitution and tb.e. question o.f wl\ether the aot is soecial. 

Special provisions o! the Land TitJ.e Lav have been subject to attack 
on the basis of unconstitutionality. For example, the provision regarding 
Mechanics' Liens. These matters are. discussed in subsequent chapters of 
this paper. 

IV. OPERATIVE EFFECT 2£: ~ CALIFO!UIIA REOIST?.ATlON STATUTE 

When the Torrens System was inaugurated 1n many countries incJ.uding 
the United States it wa5 thol.ight that such a 11)'3tem would solve the d1ff.1-
cu1ties encountered in connection with the. recording 67stem. Torrens, who 
originated the ay-etem 1n Aus-traJ.ia, stated its purpose was n ... to s1iJ,plify, 
quicken and cheapen the transfer of real estate and to render titles safe 
and inde!eaeible, tt(l.6) The way in vhich it was hoped to accomplish these 
purposes can be 111ustrated as fo.llows b-y reference to the operation o.f the 
Cali1'orni& Torrens System. 

An owner of property desirous of bringing such property under the 
Torrel'Ul STStem 11111St f:irst bring an action 1n the nature of a quiet title 
action in the Superior Court. A court "tion is required to comply With 
the requ.irelllent o.f the United States Constitution that no person aq be 
deprived of his property without due process o! lav. This requires that 
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the owner o( property be given proper notice, a he1ll'ing, and an opportunity 
to be heard before any final determination of title to that property is made. 
(17) A court decree is rendered settlin& all. questions of ownership of the 
particular piece of property which it is sought to have registered, A certi­
ficate of t i tle is then issued by the Registrar in the name of the owner of 
the property as determ:i:led by the court decree .and the .interests of other 
persons in the property as est~blished by the court ~ecree are sho•~ on the 
certificate. The purpose of t he court action is to settle the state of the 
t itle. conclnsively and the certificate issued by the Registrar showine such 
title i..s intended to be conclusive evidence of the state of the title. (18) 

Aey s1\bsequent transactions dealing with registered property are re­
quired to be ·sbown on the certificate. If they are not registered and do 
not appear on the certificate ( \dt.h certain exceptions discussed below) , a 
purchaser of tbe property would not be subject t o these .interests. 

·rneoreticallq, subsequent purchasers may re:cy com;ilete!J on the st.ate 
of the title as indicated by the certificate 1ti the Registrar's office. ln 
actual practice this has not proved true . The reasons for this =e given 
belov. 

To i.liustraw ~ operat.ion of the Torrens System in Cali.J'ornia 1.et us 
take tha IolloVing exampl e : 

P .is desJ.rous of p~chasing Blac\cacre owned by 0 and registered in 0 1 s 
l'W!le. P has t he legal description of the property and can check t.."ie -property 
index in t.be Registrar's office to find .the cert1ficate of title issued for 
this proper ty. He coulrl check the name index under C' s name and obtain the 
sal'le information since t..li.e Registrar's offioe maintains both property and 
name indexes. The pros.pecti~e purchaser then looks at the certificate of 
ti tJ.e and finds 0 is the o;mer, subJect to an easement in favor of X, a mort­
gage in favor of Y and certain property restrictions in favor of Z. Accord­
ing to the theory and purpose of the California Torrens .A.ct, P vould be sub­
ject tQ these i .nterests on1:1', with a few exceptions listed in the Torrens 
Statute such as certain in'terests of persons in possession although un­
registered, federal 1iens, taxes arui assessments .(19) 

This illustration shows the simplicity of the method of search involved. 
Compare it. with the l enethy, cumberso1:1e, archaic method of search used when 
property µ recorded under the General Recordine System. Here under the 
Torrens Registration System all encumbrances can be determined by a glance 
at a sheet in the Register of Titles. However, this has been cr.iticized 
since the purchaser searching .for the state of the title sees only a 
sum.na.rz o.I the outstandinll encWllbrances. He does not s ee a copy of the 
instruments creating such encumbrances. This may be in.sut.ficient to give 
the purchaser all th.e in.formation he actually needs or is desirous of 
ha<>"i.ng to obtain a complete picture of the state o.f the title. ( 20) In 
addition, i.t is still necessary to secure the services of a.."l att.Qrney to 
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determine the exact nature and effect of the encumbrances listed on the 
Torrer.s Certi.fi cate of l'i tle. ( 21) 

However, in spite of this one criticism of the Torrens System it is '\!>­
deed a silu'J'Ufication of the J!lethod of tr~.nsfer of real rroperty. In that 
respect one of the purposes of t)le System has be~m. accomplished. 

In actual practice t'lP. Ca.lifornia system has faileci to accolllJ>]jsh it.Ii 
main purpo~e of makine titles to land ab;olutely certain an<I mald.nr the cer­
tificate conclu.qive evidence nf title . Th:is is p-'lrtly the res1ilt of certain 
statutory provisions contained in the Ctlifornia statute anc' partly the re­
s ult. of judicial d,ecisions of the California courts. 

The provisions in the statute ·which prevent. the title f r om being certain 
and the certificate conclusive pvidence of title wi .ll be. considered first. 

Section 3~ of the Land Title Law states: 

"The resisterea o~mer of any estate or interest in land brour;.ht 
under this act shall, except in case of fraud to which he is -a 
party, or of the person throlll!h whom he claL~s \fithout valu?-ble 
cons.ideration paid in good fa'ith, hold the sar.-e s-Jbject only to. 
such estates, ir.ortgaees , liens, charge;, ar.d interP-Sts as ma)' be 
noted in the last certi£icate of title in the re~istrar's o!fice 
and free from all others, except: 

l. Any s ubsisting lease or agreement for a l.ease for a period 
not exceedine one year, where there is actual occupation of 
t.he land uneer lease. The tern "lease" shall include a 
verbal let.iing. 

2. All lane! embraced in the description contained in. the certi­
ficate 'Which has theretofore been legally dedicated as or 
declared by a competent court to be a ~bile hi£)\'Hay. 

3. Any subsistine rieht of way or other easement, created With­
in one ye~ before issue of. the certificate upon , over, or 
in respect of thP. land. 

4 . Acy tax or special assessment for llhich a sale of the la:nd 
has not been had at the date of the d~te of t.he certificate 
of i;itle . 

$. Such rif;ht of action or claim as is allowed by t.hls act . 

6. Li-ms, clo.im!; , or ri:_!ht-; arisin~ under the ).;ms of· the 
llni tP.o State~> which the statutes of California can not 
.r«qi:d re to appP.ar of' record npon the re-D.st.er. 11 
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The practical e1;fect of this section of the Land Title Law is that a 
purchaser of registered land may not. rely solel;y on the ,stat us of the title 
ae it appears <m the regis ter. ile must check records of the T= Collector ' 5 

office, im:pect the premis es to dete~ whe thF>r soneone is i n possessi on 
under a short term lease, ehec~ th'l Federal ·records foT outst:llldi ng liens 
R~ainst the property and check t or a:ny highways crea t sd on t bis. property . 
I:f he fails to make these investigations he m 11 still be held to take tit le 
to the property subject to these interests whi~h do not appear on the certi ­
f icate of title. Therefore, it can readily be seen t hat the certificate of 
title does not give a true picture .of the state of the titl e . The purchaser 
is not safe in relyini:: on it cor.ip1ete1.y. 

In addition, a one year period is allowed after the issuance of the 
first certi ficate of title Sor persons clai:ming adverse interests in the 
property t? assert interests which they were unable ~ assert duI'i.ni; the 
registration proceedint s for various reasons. (22) This makes the title of 
the registered owner inconc]:.tsive for one yea:r 3.l1d preven~s the certil'icat'l 
from being a compl!!te indication of tne state. of the title. These claims 
could not, however, be asserted against- a subsequent bona fide purchaser of 
tbe property generally. 

Of course, the decree of registration is subject to the period allowed 
for a ppeal from an ordinary j ud$lllent. (23) It could aJ.so be set aside on t'.le 
grounds of i'raud or mistake within the statutny time limit, although a bona 
fide purchaser of the property 'lolOuld be protected in such a s:i,tuatio.n. (Z4) 

'l'.he ju~cial decisions which have contributed to the inconol'lsivene:is 
of the certificate of t i.t l e )lave been mainly the resul.t of defects in the 
original registration procedure. As shown above, there is a statutory one 
year period for persons who have not bad an oppor~unity to assert their in­
terests> to attack the decree Of registration. The most COm!llOn eJC3J11Pl.e Of 
this occurs l1hen a person who claims il!I interest in the prope.t'ty is "unknown" 
and therefore, receives notice of the registration proceedines only by pub­
li.cation in a neWl!P<lper . If he does not acti)ally learn of the proceedineS 
unt il after the decree he has only one year in whicb to assert his interest 
and it is cut off entirely if the proper ty is transferred to a bona fide 
purchaser. He would, of course, have recourse against the Torrens In;ura11ce 
Fund. 

The California courts have not stopped with this 1:1Jnited protection . 
.In a series of decisions in which persons witb interests in the property 
that was being_ registered were not given the prooer ~ .£! service (i.e. 
personal service it occupants or known to the party registering the land) , 
the courts have permitted these parties to attack the decree and assert 
their interests ~ _!!lZ ti.'lte. The one year ·provlsion has been held to be 
no barrier in this instance. In addition, the fact that the property in­
volved has been transferred to a bona l'ide purchaser has not affected the 
situation, e.ither.(25) In such a case, the property may be taken away from 
a bona fide purchaser. His only recourse is against t..>ie Torrens Title 
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Assurance Fund provided by Section 105 of the Land Title Law. Since the 
celebrated decision of GU 1 ! Joh.'lSon( 26) this fund has been bankrupt, 
leaving the purchaser with no recourse other than his nonnal right of 
action a gainst his vendor . 

It is no wonder purchasers are dubious about acquirins a Torrens Tit.le . 
'l'his l eads to a consideration or the defects in the Torrens System. 

V. DEFECTS IN 'l"dE TORRE.NS SYSWl - -
'.l'he defect.s can be divided into t>•o categories: Internal and External. 

A. INTER!iAL DU'ECTS: 

The system or registering the title requires volwninous records. A 
page is required for each lot and a new certificate i .s issued for each 
transfer and the old one cancelled but retained. In addition, it requires 
a great degree of clerical work to prepare the certificat.es and record the 
interests on every certificate that is issued. This involves risk o! error 
by o!llission of essential data vhen transferring memorial.s from one certif­
icate to e.nother . (27) 

The syste.'ll or sho·.-ing merelJ' a sa.~ of the encumbrances on the 
certificate of title is poor since it does not give a prospective purchaser 
an opportunity to see the record of the instruments creating these 
encumbrances . (28) 

B. EXTERNAL DEr'ECTS; 

The most inlportant defect is the fact t_)).at the certi!icate does nit 
show all interests to which the title is subject. A bona fide purchaser 
may lose title to the propert; because of failure to notify a party in 
interest in the initial proceedings when be should have been notified. 

ln addition, the titl e of an Olmer of registered property may be lost 
if a thief steals the duplicate certificate, for.ges the owner's name and 
transfers the cer ti.ficate to a bona fide purchaser. In such a case by 
express provision 1n the statute the subsequent purc.'lo.ser is protected 
and the true owner loses his propert;r. (29) .Recourse a gainst the Assurance 
Fund it bas been seen is inadeqUAte. 

The purchaser's title is subject to certain latent factors such as 
possession by a 1essee, taxes and assessnents not sho-.rillg on the certif­
icate, et cetera.(30) 

To what extent the title is subject to other defects such as non­
delivery of a deed in the chain of title or lack of author:! ty of an agent 
1.nvolved in one of the t ransfer s in the chain of t itle has apparent1y not 
been judio~ determined, in California. Accordillg to the purpose and 
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intent of the Torrens Act. the subsequent purchaser should be pro~-:ted at' 
he is in a case where he purchase~ troll a t hief who has for!"ed the o~,'?le:-•" 
name.!Jl ) Fo:r eJGL-iple: 0 is 1.he regist.ered o'mer of Bhc~~cre ane has 
agreed to sell it to P-1. The dee:! is ?Ut in escrcm, but delivered to !'- 1 
in vioL<ttion o~ the e.scrow i.nsl.nlctions . Then i! ?-1. has a c'?•iired t he 
dnollcat.e cert.i.ficate and has a ne• one issveri in his nane he 1t.av trMs!er the property to P- 2 . In such a situa tion P-2 should be protec~ed acain~t 
0 ' s cl.a.irn that the deed vas wrong!'ull,:r delivered out o.f e.~erow. He should 
be pemitted to rely on the certificate which P-1 has acquired made ont to 
hi."1Sel.f. Ar!:J• other conelu$1on would vio1a te the purpose of th11 Torrens Act 
••hich i s to make the certificate ''conclusive" . However, th.ls res•tl ts in 0 1 s 
loss of his property thr ough no fault of his ovn as i s the result in the 
c~a of forgery . To t his extent t.~a Torrens System is defective since it 
perndts loss or property in such manner without provision for su.!'fici ent 
recovery against the Assurance Fund. The o>."?ler is le.ft to wha ~ recourse he 
has at law a.3ainst P-1 who recei ved the deed oui. oI escrow i.nproper'.cy or 
against the escrow for violating escro,,. instructions. 

It can be seen fro.ti thU S\U!V!lal'Y of the defects in the re~istration 
syst.em that it has not solved the problems presented by the :::-eeo:'din.E syste-i 
and ha5 created so!:"ie ne:. probler.s or its o;m. 
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15. See Pol<ell, Registration of the Title to Land in me State of 
New York, p . 91 and 92, cited supra, footnote.¥). 
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16. Tho:;pson, iteal Prooerty (Fern. id . ) vol. 8 , s:c . ~. 
Iandels, ~ il'r1ef Review, p . 7, cited m. footnote /15 . 

17 . ~. Uindels , p . ll and 12 . Ro!>inson y Kerrigan, lSl Cal LO, 
cited supra, footnote 1!13. 

18. Ibid, kobinson v Kerrinan. Ogden, OJ.tline of land Titles (l9l.i7) 
p:--610. -

19. Land Title law, sec . )l.i . 

20. Crouch, Winston .1., Analysis of 4a"'1tts ~the Ballot, llov . 7, 1950, 
prepared under a grant from the Ha;ynes Foundation . 

21. Landel s , ! Briet' Renew, p . 16, cited ~, footnote lf5 , 
ln this article reference i s made to Oaee 's book, cited supra, 
footnote Ill, in which the same comment is made . 

22. Land Title l!!• sec. LS. 

23. Ibid, sec. 15. 

211. 

25. 

Sectio:> L73 of the ~ of Civil Procedure limits ti.Jr.a within which 
a decree can be set asidef'()r"iistake to six lllOnths frcn:i date decree 
entered . J. ppo.rently, under Section G5 o! the land Title Law, one 
yea r woula be t he time llmit for setting aside a-decree of init ial. 
registration based on mis take. \'/hen the bas is i s rrau.£ apparently 
a l onger tirne limit is given. Section 338 of the Code of Civil 
Procedure would apply in such a situation •giving three 'Yiars-fr"om 
disco~ry of the fraud l<ithin which to bring the action. The basis 
for this is that fraud is mads an exception in Section JU of the 
Land Title law, whereas mistake is not . This provision states : 
"I n case o! fraud, aey person clef'rc:uded shall have all rights and 
r emedies that he would have had if the land >rere not under the 
provisions of this act , .• " 
See In !:! Sackett, 53 Cal. App 592; Cooper ! Buxton, 186 Cal 330. 

Newcomb ! City of Ne~ort ~each , 7 Cal (2) 393; oloakley y L. ! • 
Pacific ~:"Co. , 991 App 7G ; Smirtzbaugh v Sariint, 30 ~l App 
(2) G57; rollitte y Pacific Licht! P01fer Cor P., l 9 Cal 193. 

26. 21 Cal App (2) 6L9. See Ogden, °'1tline of Titles, p . 611, cited 
suara , !ootnote .1.1.8 . Also,.. WUd's Annotations , p . 18, cited :!!!.E!:! 
footnote /IS, 

27. 7 Califor nia !!!! Revieir, P • 7$. 

28. See supra , !ootnote #20. 

29. Lend Title law, sections 38 and 60. If a forged deed is trans!erred 
by :X to A without the mrolicat e certifle<>te., J. ·woiild not. be protected . 
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I!' t:E: , hO'i'rP.ver , transferred th'l property to J:. , a boro f>de JT.arch.ilscr, 
E would be protected, occ<1rdin03 ~o t'le wori!in;- of Sect! on JS. It .. 
r eceives the duplicate cer tifico.tP, <:lso I crp:c, he will then be nre>­
t ecteci uru!er Section 60 since he MS tl:o ri;;h~ to r ely on such d~rl i ­
~-•M• cen.Eiccte , Seo 7 Cv.lifor n:ta La,... !\evie-.7, p . 81 f or a discussion 
of such a situation . -

JO. Land Title I;i.,, seC'tion 311 . 

Jl. See Seal e , Joseph II , , R<icl s tration of Ti tle to L:ind, 6 l:!!.~r:: ~ 
Review, p . 369, in which it 1s shO\'l'll h<»T the Torrens Syst ea s hould 
deal wl.th the off the r ecor d risk~ inherent in the Re~on:iin~ Syste~ . 
See also Patton, R. G., 'l'orrens System of Land Titl e H.<>-;istratfon, 
19 ' linnesota law Revie"'• p . 531' . 'Fner<l se~ to be no Cali!or nia 
authority 01 thesl' quest.ions and thcre!'ore , a115· c onclusions must be 
conjecture. 
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Chapter 2: PROC!:'.lU:tE Dm>LVED IN DITrIAL REGISTRATION OF TITLE 
(BY Oniversityof southern Ca1uornia) -

l . lmRODUC'l'lOlf 

The procedurf! followed in registering property under t he Land Ti t le 
Law is siroilar to that used .in an ordinary civil action. (l) I t require.s 
the f iling of a Pe t ition, siJllilar to a com;>l aint, the giving of notice to 
i.dtel'ested persons by personal service or by pub lication serv.ice, a hear­
ing silnilar to a beatlng in an ordinary action, and a decree rendered by 
the court and entered in the same manner as a judgment. The proceeding is 
by nature similar to a quiet title action and results in an in rem decree 
vhich. is said to be a conclusive determination of all persons• interests 
in that property. ln spite or the fac.t that the Land Title Law declares 
that the. decree is conclu sive there have been various court decisions in 
which the decree has been set aside or held not to be binding on certain 
parties. This problem vhi:ch is the major one in connection with the Torrens 
system is consi dered in de.tail in Chapter 4. 

The decree vhich is granted orders the Registrar of Titles to i ssue a 
certificate of title which states who the owner or the property is and what 
interests other persons have in the property. I t lists all l iens, encumbrances~ 
and charges against the land. This certificate is declared to be conclusive 
evidence ol' tit1e. In actual practi ce, no\lever, the certificate has noE been 
treated asconcl'1sive and. t he courts have permitted certain parties to asser;; 
interests :l.n the property whose interests did not appear on the !'ace of the 
certificate. To the extent that this has been pennitted tile· Land Title Law 
has not been achieving its purpose of giving absolute cert;ainty to t he owner­
ship of real property. 

A judicial. proceeding as outlined here is necessary to meet t be const i ­
ttitional requirement 01' due. process as was di scussed in Chapter l . 

After property has o.nce been brought 'Under t he Ton-ens System th e sub­
sequent transfers of that property are lllllde by r iling t he deed -.:1t h the 
registrar, together with the duplicate certil'icate, and having a nev cert ifi­
cate issued by the registrar. Chapter 3 discusses this in d.etail. 

The various steps which must be followed in the init ial registration of 
land and the various problems that arise in connection therewith will be 
discussed in detail below. 

II. ~ Pr:rr.noN 

The first. step in obtaining regi stration is the filing of t he Pe t i ti.on. 
This vill be discussed under the folloWing topics: 

l . Form and Contents of the Petition 
2. Additional Documents Filed with the Petition 
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). What Persons ~y File Petition . 
Ii . 'ilhat 'l'ypes of !nte."'ests in wd llay be Registered. 

A. ~ JJ:D ca;TI:NTS OF Tl!E PO:TIT!O:/ 

The p<!tition which is required to be verifie~ is addressed to the 
Superior Court of the County within 'lfhich the property is situated and is 
filed with the County Clerk. lf the land constitutes a single parcel but 
lies partly in two or more counties one petition inay be filed covering the 
entil'e parcel. This may be filed 1n either cour1ty in • hicb the land lies, 
but the certificate which is subsequently issued covering the property must 
be !iud 'lrith the Registrars of aJ.1 counties rithin which the land is 
situated. (2) 

The petit1on must contain the following 1nformation1 (J) 

l. t;ame, occupation, residence, post-office address of a;ipllcant. 

2 . If applicant represented because of anr disability, name, occupa­
tion, residence, post-office address of person representing him 
and reason for representation. 

J. If application is by corporation, its name, when and where in­
corporated, its principal place of business, names and addresses 
of president and secretary, and i! none, of its executive officers. 

Ii. Whether or not app_lica.nt is married. If JD&rrled, nanie and address 
or husband or lrife. If unmarl'ied , how marriage relation terminated 
and 1.f by annulment or divorce where and by-what court. 

5. That applicant is 21 and tree .l'rOID di.eabUity. I.t under diaability, 
state age or other disability. 

6. Description of the land. 

7. Value at which land and pe1'1:>allent improvements assessed at last. 
asees~nt. for county tax. 

6. If any pet.itioner claims title individually, eepa.rat.ely from others, 
the pa.rticul.ar land which he claiJiis must be set forth separately. 

9. Statement of the interest each petitioner has in the property, 
whether it is community property or i;ubject to a homestead. 

10. State~nt of any easement, lien, or encumbraice against the property, 
nature and amount of lien, and book and page of record i! recorded. 

U . Statement of whet.lier land occupied or not. 

12. Persons who must be named in the petition are as f ollows: 
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a. Na111es and addresses of persons claiming easement, lien, or 
encumbrance. 

b . Name and address of occupant of the property and statement 
or any int erest he claims. 

c . NA/Ile and address of o"-ners of adjoinine lands, so far as 
this can be ascer tained by a diligent inquiry. 

these will be the necessary parties defendant 1n the act.ion 
which is begun by ~.is petition. (4 ) 

13. Section 6 of the Land Title Law requires the petition to show 
the character o! possession if the petitioner claiJns title by 
adverse possession. 

14. Section 6 of the Land Title Law requires a stat ement of llhat 
claims the petition.er has 1n 1. public or private vv;y i1' the 
property be owns is bounded by such a wiq. Also, whether the 
petitioner desires t.o have the line of the way determined. 

B. AroITIONAL J:lOCUMU;'iS E!!.£!! '.!!!!f ~ PE'l'ITIDN 

When the petiti.on is filed it is required to be accompanied by the 
following documents: (5) 

l . l':La t or plan or survey 

a. Abstract of title ' 

Where no map b on file wiUi the county recorder, a plat or pl.an of 
survey of the land aiade by the county or licensed surveyor JCUat a ccompany 
the petition. If a map is on f ile a reference to such 111ap ill tbe peti­
tion is sufficient. 

J.n abstract or title Jl!Ust a ccomparo' t.be pet.it.ion. The abstract need 
only go as far back as the date of a decree of a court de tennining the 
title to such property or to the date of issuance of a poli<::)' of title 
insurance. 

Tile abstracts must be ver ilied by the searcher Jl&king them. 

W'nen title u clained by adverse possession an a bstract need not be 
filed with the petition. The court ...y on the hearing require such ab­
stract, however. 

C. ~ m!SONS .!:'!£ ~ PETITI ON 

Section $ of the Land Title Lav pr ovides that a petition 11111.Y be filed 
by the owner or owners o! any estate or 1.nter ert in land whether legal or 
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equitable. An exception is .made in the case of the owner of an undivided 
share .or an ea~ment. 

In certain situations specific persons are designeted to file the 
petition. l'hese are as follows: (6) 

1 . If the application ie mad.e by husband and wife and the P.roperty is 
community property both husband and wife must. join in the pet.ition. 

2. If the property is collectively owned by several. persons, they ell 
may join in the petition • 

.3. If the property is owned by a corporation, the petition may be 
.tiled by an agent of the corporation. 

4. If' the property is part of the estate of a deceased person, the 
petition may be filed by the administrator or executor of the est.ate. 

5. When the property is owned by a minor or other persons under disa­
bility, the petition may be filed by the guardian, but in the name 
of' the peri<on who is t he ow-ner of the property. 

The owne:r of several pieces of property which are contiguous ma:: inc~ude 
thell\ all in one petition.(7) l t '"ould · seem tnat the same would be true of the 
O'-'fler of seve?'al p ieces of property that are ~ contiguous. (fl) 

Several perl'Ons ovning paroels of land individually may join :i.'1 the peti­
tion 1'or regist:ration. For example , if A owns Lot. Ill and B owns ):.ot 62 adja­
cent to Lot tfl a.'ld C owns Lot .¥3, adjacent to Lot #2, they may all join in a 
petition t o have i<heir propP.rt;r ret;i~t.ered under the Torrens System.(9) it 
would seem ·that the land need not neces~arily be contiguous. 

A person who is out of possession may petition to have the title to the 
property r egistered. In the registra.tion proceedings the C<:Jurt may determine 
the . appli cant ' s right to possession and may order that possession be delivered 
to the !)etitioner and may then order the propert.y regi stered under the Land 
Title La1;.(lO) 

Although Section 5 of the Land Title Law allows the owner of any estate 
or interest in land to registe~ l'1.at j:ite,.es t, only ttie o-.'l!er of a fee interest 
may obtain the init ial re;;istration. Sect-ion 7 stetP-!'I: "No. '1l<>rtga:~en, 
::harge, or lesser est:it<? than a fei'l simple shall be registered unless the fee 
simple to the s~e land is first re~istered. 11 

For eUJ!l?le , O is t he owner of lilackacre and has mort gaged it to H, the 
mortgagee . Ti o has not regist.eren t he property, M has no ri;;ht to petition 
for registr ation. If O has registered his property, !'( will be gi1"en not.ice 
and his mortgage 1dJ.l be shot.m es a mer:10rial on the certificate of title i~cued 
to O. If the property is registered and the mort;;a<>e is ~ ven la"6r, the 



mortgase "ill t hen be regis t ered U?On t he .filing o.f the 111ortt;age and .the 
production of t he o;mer ' s duplicate certifi cate of title. The registr;<tion 
c:oni;).,;ts or the writing in of a memorial on the original certificate of 
t itle statine the existence of the .mortgage . This is done by t he re1J.istrar 
when the pr oper docW!lents ar.e p r esented to hill:. See Chapter 3 for a ciis­
c:isdc.n of t!'.ese transactions cccurri 11f after the initial registration of 
ti.t.le. 

D. 1& r· l 'YPl'S OF IJ1 'l'El!ES'l'S .Ill WiD MAY :&:: REG~TMED ------- -----
Tbe Land Title La>1 permits the owner of arry estate £.!' interest in land . 

to be brought under the Torrens S)•stem. An exception is made in the case of 
an owner of an undivided share or an easement. However, the statute r efuses 
ihe r e{;is t r ation of a mortfra ee, lien, charfe, or lesser estate than a fee 
simµle unless the fee simpl e to that land is first registered . 

There have been several important deci s fons interpreting these code 
section~ . They have conside:-d the questi on or whether certain t)'pes of 
intereste i.a l and may be regi stered . These int erest s may con~ist of equit­
a ble riehts to set aside docw.trnts, interes~ in land ~oquired by adverse 
posscssio:n, et cetera. These -various d ecis:i.cns ;;ill be discussed below . 

L i'~lSTRA'UOl; OF' n:~ ru; -sRr.STS SUB.IBC'I' '}'.) ~ LlSSEil !:STATE IN 
.u:c 7liER P"'...Ji.SON -

n, is el~tary, of course, chat the petitioner must show some t itle 
in himscll, >1hetber it. is .derived throu;,'11 a conveyance or acquir ed by ad­
verse possession . If he fails to show s uch title, he has ne>t brought hin'.sel!' 
w.i thin the pr ovisions of ·t.'le Torrens .~ct. (ll) 

~!ore complex probl ems ari$e >'.hen an a tte!l!pt is 111ade to register land 
.mi.ch is s ubject to rights in other i;arties . For example, 0 is the O'llTler 
of Elaclracre , but the proper ty is subject to a lease in .favor of L for five 
years, a mQrtga ge in favor of N, and an easement for purposes of a road in 
favor of X. According to Sect ion 7 of the Land Title .Law, 0 raay reGis ter 
·his land e'Yen thouch i t i s s ubject to thes e varfous interests . Section 7 
reads as follows: " • •• (a) It shall not. be an objection to br1ngin~ land 
under this act, that the eirtate or interes t of the a?Plicant is s ubject tc 
any ou'Ls tandint lesser esta t.e, mort('age, l ien, or charge; but. BVelJ such 
lesser estate, mort&ai;e, lien, O'r charge shall be not ed upon the certificat e 
of t i tle wd the duplicate t.hereof, and the title or interest certified 
shall be subject only to such estates, mort.g-ages, liens, and chari;es as are 
so noted, except as herein provided. '' 

The case of In r e Wal'tz(l2) involved the follo11ine situa.tio.n concerning 
this problem. O~owner of Elackacre , conveyed the property to P, who is 
pet i tionine to have t he proverty registered under the Torrens Act. In the 
conveyance to ? , however, 0 reserved the rinht to die; for oil and petroleU/ll . 
It was held in this case t hat P was entitled to register his interest in the 
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properly even though it vas subj~C't. to a lesser esta~ in tavor 01· o. This 
is in accord Wit.'1 Section ·1 oi i;i1e Torrem1 Act. q11'>l...ol above. 01 course, t.he 
certificat.e issued must stat.e tne int.eresl. whicn O nas reserved in tnis 
pr:>perty. · 

It is interesting to not.e t.hat t.ne 1'illg.ll.sh .I.and '.&:itle Act(lJ) makes 
specific provision ior t.he rei;istration of tlte title to the surface land and 
registration of: t.he tit.le to l.ne minerals separat.e.t.z. 'l'ne Ca.l.iiorni.a statu:.e 
does not provide ror such a situat.ion, but. b;r jU<Ucial a.ecis1on in tne case 
of 1n re walt.z it nas been held that. tilese int.erests may be registered 
separa're.li. Therefore, tile same resulL is achieved in Cal.itornia by court 
decision a s is achieved in Jo.:ng!and .by statutory prov18ion. (l•i ) 

2 . rt:.:Gi SfHATIO!l 2! r'MUt'JS!tl"i AOQOI!lEO ~ ADVE.R.SE i'IJSS::SSION 

Tne peti t.;!.oner need not re.cy on a conveya.'lce to prov" ll.is title, but may 
register a title a.er ived tnr.>ugh aaverse possessi on. 

The L.and tit le Law, Sect.ion o, requires tne petitioner 111 sucn a case to 
plead and prove t h.e el.elll!!nt.s of aaverse possess.ion in order t.o sno" ti... court 
t.hat he has Diet tne requirements 01" tne \:aJ..Uornia cottes i:or acquisiti".ln or 
title by adverse possession. l.f he LS aole t.o prove t.ne.:;e elements ne nas a 
title which may be, registered. I t is, theref ore, aavisable to :U.scuss at tnis 
point. the metnod of acquiring ti"t;J."' oy a-..·., ,·:;e f-O:;.;;i ~s1on . 

1'i tl.e 'tO propert y in California may be acquired by occupancy· for th.e 
period prescribed as suf!ic~ent to bar any aci;ion for t..io recovery of the 
property. (15 ) 'rnls period o: occupancy TI!Ust be iive years next precedJ.ng 
the action ror recovery of the property or •nt: a ction to register the property. 
Taxes mQst heve been pµd by the c.1.a.1.J1iasl• o.>r 111 s p,·.;uecessors auring t.n:is 
tilne . (16) 

T"ne type of occupancy or possession which must be shown is very l.lllportant: 

a . It the .;,ccupa:nt entered t.ne prelllises un11er a claim of t itle f'ounded 
on a written instrument (e. 6. a deed or judgment of a competent court ) 
be may abov as a 6Ui'Iicient poirsession either of the following 1 

l . Cult.iv-at.ion or improvement of the property . 

2. i"encing in the pl:'Qperty. 

J . llse for pasturage and other ordin<lry use by the occupan&. 

Ii. Where part of a known fanr. or single l ot has been partly im­
r;roved and the r=incier oi i.he ;Lot. left uncleared: UiEt occupant 
is t r eated as being in adverse possession of tne entire farl11 or· 
lot. (17) 

b , W-nen tr.e occupant ®es not. rely on ;i written instrument but n;is been 
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in· possession cla.1Jning title for the requi~it.e ait~unt of tl,me he 
may cla.im ti 1..le tu the 'Part of the property ne has been in act.uaJ. 
possession of bJ oui~vatin&, .impro'!l'l 11£ 1 or Jencing in the properi:y. 

Possession in thiE case consists of cul.tivat.ing, ilr:provine, or 
fencing in the propert.y. (lo) 

ln addit.jon, '!.he c-laimant mu~n. siiow he was in exc.l us1ve possession not 
sharini; it with the true O'oll'ler. 'rile acts oi occupancy must. nave oeen oone 

·apenly, not in a clandestine manner. For example , one wno eni;ered an.other's 
property secretly unaer cover oi dar1mess to picK crops or aig for lllinerals 
rrotu time to time nas been hela not. to nave acquired t.it.le by adverse possess­
ion . (19) ui course, the possession l!JUSt be adlrerse to the true owner. U 
it. is conse.ni:ea to it cannot. be ro.aoe • he basis 01 t.ne acquisition of titJ.e . 
l'he possession mu.st oe com.inuous for tlle st.atutory perioa either by the 
clal.lf..ant or nis preoecessors. 

The .final requireruent is that the claimant or nis prea.ecessors paid the 
taxes assessec;I against t his JJXV~erty tor the five 7ears during which th~ land 
was adversely occupied. Ir it is sho;.'l'l t.nat. • axes for one part oi the area 
clailned have not been paid, altnough taices assesseci against t he rest or t.he 
area !lave been paid tne occupar,i. ~y only ·claiJr. title to ·the area !or ;.-1\i ch 
the taxes have been paid. (2u) 

\Vnen the pet.il-ioner \;ho is seetnng to ri,,g!.s ter his proper-ty has proved 
the type ot· possession required by statute and t.be paymeni. o! taxes he is t.hen 
per:r.ittea t.o r:ai.-e m.s t.i tle registered ill ;,he sw.e l!IE.nner as .a tit.le acquired 
t>y a conveyance. 

It shoulo be not.eci at tnis pol.no tlul.1. no one may acquire title to property 
that has been re5-l stered under the Torrens ~ystem except bY transi'er of the 
certificate of tii:,le . This roeans t.hat such property roay not. be acquired by 
adverse possession. The Land Tit.le Act :>act.ion JS -provides for tnis as fol.lo~s: 

"After land has been re.gist.erea, no titl" thereto adverse or in derogation 
oi the title oi the registerea owner shall be acquired by any length of 
possession. " 

'fnis provision n.as been subjected to criticism sinC{! it consti tut.es a 
radi_cal change in the .Law oi real prope.-ty. l t raises a question ot' public 
policy since it is unctesira:ble to .L" ave lana unoccupiec io1· any length of 
time Without permitting solll!<one to cult.ivat.e i l. ana gel. so1:1e benefit out. ot' 
the idle lano. (Uj 

J . Mt.;GI&'l'l!Al'!Ol'l u!'' l:-~Or~'1'Y ACQUl:lED Tll:tUUO!'I ~ ~ TAYSS 

·rhe Land '!'it.le La>: peilllUts a person who nas oerivea tit.l.e to /UE land 
through a tax sale to register tru.l! property. rio c.bange is made in the 
manner or acqµirinj! such property. Tne proceauiti. iS as iullo,,,s : 
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51Jlce the year lci!;'S- propert.y on wn1cn taxes nave oecome Oe.lJnq\ient 
i.s sold to tbe ::;tate by op.era'!.ion 01 law ax ter a specu 1c time na s elapsea 
and tile proper no'!.i ce given. ~22J 

'fne State is t.nen requi..--ea · 1.0 nolc tile property :tor rive ·years aurinr; 
which time tne original owner may receem. A.l ter t.nai. tne proper·t;y is sold 
at public auction to the nighest. blaaer . The min1J11Ul"I bi'l. must be tile amou:it 
f or wl..iich tne propertr wa.3 so.1.a to L11e (>"i;.at>! . The r i6nt oi reae•"f'<.l.On >m~·~n 
t.ne original owner naa is ;:,nen t.erminav.io ano .. ne pur ;:m1ser at uw auci;i,,n 
JMY pay llis bid ano ~oeem the property, At t nat time ne inll rece1;te a 
aeed to this property. (2JJ 1.t uie OJ.Octer uues no't. pay ur 't.ne properi:.y oous 
no• sell at the auction, tne propert.y is· aeeaeo to the sta-.e . (2b) 

T'ne owner who has acquired n1s property ~hrouzh t his proceaure is en­
ti t 1ea to 0:1ve nis p roperty regist.eNo un1.1c~ "'"' ... an<'. n_.,;_,, La·• .>..'! •ne same 
manner as any oi>:~er propert.y. ( ~:>) 

:U tne property- was derive a tnrougn a t.ax sale occurl"L"l& be1 are lll~5 
wit.>iout t;he intervening sale to tn.e .:,.t::itP. , tne petitionar 1nust. prove tnat 
eit.'ler he or his preo.eces$or~ in titl e nave been in aaverse posses$.iun r ur 
at ieast Jive successive years prior tu ragist-ra~ion and oave pai..1 all. t.>.x~s 
levie" uur.i..Ili: .. :.a t perioa. (2o) 

Tnis requirement oi provinc adverse possession .does noi: ar>pl;,r to p-opertl· 
sol\1 for t.a.xes to the .St!lv.? a:fi.er J.o)I> anu i:.nen sold to a priva~ 1Jlai7~t:a.l 
ait.er five years' holdi!!t: by the $ :-.ate . (21) 

b. 
The owner or an estate or in~rest wnet.ner legal or .!!S':!ll;able may i ile 

a pei;;it.i,on t.o regis;,er his l.DWres • . An equitable utle lll3Y consist or the 
purchaser• s interest under a cont rac:t. to purchase real property, a bene­
£iciary• s int.eres-r. uno.er a trust., .and o•ht:r .i.ni.erest.s reco.g:nied by equity, 
but. which do not. consist. oi tne legal title to 't.ile · propel"VJ" in question. 
Of course, in many o! t hese cases, t.he fee t itle voiua nave to be registered 
f irst , b efor e an equit.able interest. coul::l be registerea. 

It has been .held t ha1. tbe owner ol pl'operi;y vn .... 11t" .;., equitable ri;;ht. 
to set aside a trust deea fraudulently acqllJ.l'ta aga.ii!S1; t.nis pr>:>per~· ma-.r 
pet.it.ion for registration. Tnis case, F-rances InVl?st.w11• ~o. v SUoeri ot' 
Court( 28) , aecided that ·the court. may a.evenni..,e t.ne vaJ..J.a1cyor the tr-.zst; 
d.eed" and se1. it. asi:le 11' shown to .be frauaulent.ly acq11ir~d. Th" court. r.iay 
t ut:o C<0L'tify t i t le in tne pet.iti~mer not sub.Ject. to toe trust. aeea. 'l.'ne re­
r ore, vnen a person seeks regist ration of liis propert1'J, ne may nave i.nva.Lid 
inst.ruments aajuaicate<i in tne. registranon proceedl.ng ana set a:;.i<le bel'or-e 
ce.rtiiication oi t.:i.tle , '!'.he basis ior sucn a <iecision is to avoid the 
necessity ol' two sepa ::a t.e suits - one to Oi!tet"lnine vaJ.laii,y or t he trust 
deea an:.: on .. ~o register the t 11'le. 
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lt ~ are;ue~ ;in t.~e Frances Investment Co. case that the petitioner 
coU1d .not bring such action since the fee titie had never been re(;istered 
and no lesser interest could be registered before tl\at. The court held 
t.hat it was sufficient if the abstract or oetition sno~red facts sufficient 
t.0 prove legal title in ei t.her the pet.i tio~er or ~he nclder of t.b~ t?"1$t. 
dee-d who claimed legal title. It is not. necessary for the petitioner t:.o 
have lesa1 title at the ti:me he files his petition if he is able to show 
that he has a right to legal title or that so:ne. other claimant in the 
ret ist:r.ation proceedi:ngs has le&al title . 

S . Rro1STRATIOI• OF I li'ft?..ESTS I N FIXTUP.ES OR CllOPS 

'l'be Lallo Title Law is limited in its operation to land titles and to 
transactions by way of mortgage, lease, contract to sel.!Or other instrwnent 
int.ended to create such. a lien, encumbrance, or charge upon land as shall 
affect the title thereto. Ir a mortga,ge involving ·registered 1And is not 
properly rebistered it may not be asserted against· a bona fide purchaser of 
that real property. Rollever, it has been neld. -that failure to register a 
mortgage cover-int the crops on regist erec! lant\ ""ill not affect its 
validity as to su:,sequent bona fide purchasers. This is because mortgages 
on fixtures and crops are not mortgages on real property 'lo"ithin the meaning 
o"" the La,nd Title Latt. Such insti:wnents are not entitled to be r egistered 
and ii they are registered none of die benefits o{ reg:lstration 1'lill apply . 
Likewise, ·the provisions or the Land Title La>< cannot be iri.voked if s uch 
instr.:ments are not registered.(29) The effect of recor4w such instrument..s 
is discussed in Chapter 2 of the paper on the Re.cording System in California. 

III. REFE.'{ENCE !2 EXAHINER OF TITLlS 

The ne.:d. step in the registration proceeure is the examillation or the 
abstract of tit.le when one h.as been filed lfitb tile petition. This may be 
done by the court or by an examiner appointed by the court. 'l'he ex.aidner 
may be appointed when the petition is filed or at a later date . · He is 
required to be "an attorney in good standing, s.killed ·in the e:aunination 
or titles and admitted to practice before the Supreme Court of the Stau 
for at l east five years preceding his appointlllent . " The coi;ipen.s.ation of 
the examiner is agreed on by the parties and the examiner or fixed by the 
court. The party in whose favor rei;ist.ration i.s granted 111D.St pay the compen­
sation as part o!' bis costs.(30) These examiners Tfll!J.Y be Deputy Registrars 
according to Section 108 of the Land Title Law. 

The a bstract oi title is referred to this· examiner who examine.s the 
title of the land described in the application and investigates all fact s 
pe.rtainjng ·to the title which are brought to his attention. The examiner 
then files a written report lli t.h the court together with a certllicate of 
his opinion on the tit.le. The court may not enter a decree in a case 
where the matter has b!en referr.ed to an examiner until this opinion is 
filed . The court is not bound by the report, howe.-er, and v.ay- require 
other or l'urt.her prooi. ( l ) 



'l'h1s '>X3.!rl.ne1" o~ Titles may be appointed ;.ilen a.n abs~ract or t i tle 
bu been filed . lie appar.;ntly has t.he r i &ht to hear wit.nesses, r .. cetve 
evidence and rule on object.ions . 

rfne:i :io a bstract. i s f i L-d, a ~enenl Referee may be appo!nt~ unier 
Sections :SJ8 and 639 o: ti\e Ade o!' \:ivil Procedure. This w:is decided 
1n the case of In re Reed(2 ) since the r egist.rat.ion proceedi ng is 1n t.he 
nat•Jre of a quiet ti t.Ieaction in whi ch it is proper to appoint a GeneraJ. 
i!eferee . Such referee may conduct a hearina, receive evidence, and retder 
a decision based on the evidence. Tiie r eferee then aives a repo~t to the 
court on which the court. ~ biise its find:i.-igs o!' fact and drll." its 
concl:isions of law therefrom. l!! .!'.! ~icllanee(3) reiterates the proposition 
that such referee may be appoinud but requires the trial before the 
referee to be conducted in the same manner as if it were before a court. 
The findings of tile ref eree must be based on evi:ience regularly adl'litted 
in the hearing before the referee . It this i.s not clone the f'indi."ISS if 
relied on by the court my be set aside, 

This General Referee does not have to meet. the qualificati ot1$ of 
an Examiner of 'rit.l es since he is not appointed under the Land Title La·~. 
He l'l\.ISt. meet the ordina..7 Nquirements tor a r eferee. 01) He 1r.1.y, of 
course, be a title exru:ii.'ler or depu~ r e,,-rj,strar as provided in Section 108 
of the Land Title Law. 

IV. RIGHT 'IO ~ PETITIO!! 

The applicant is pet'lllitted 11-J Section 9 ot the Land Title Law to 
a.~end his petition, He· l!!USt m3ke a motion to t his effect and i f it is 
gra.nte:l must !ile an amended pet ition verU:ied in the same manner as tbe 
original. The amendment may, however, be ordered by the court on its own 
mot ion or upon the motion or aey interested person . 

The am~ndment ma;y be made before or al'ter notice has been served on 
t.'"ie defendants, \..'hen the a1:1end111ent. 1.s Mde before service of notice there 
is no proble::i of additional service , If the a:nendinent is made a."t.er 
service of notice there is a question as to \lhet."ler the notice need be 
republished or addit.ional service given, CAliforn1a a?parentl,y has no 
a uthority on this point, but other states have .re!'ll.sec\ to r equire 
additiQnal service when all i nt.erest.ed persons have been personall,,v 
SBrV"ed or had en~ed ~heir appearance. ($) 

An applicant i s peri11itted by Section 20 o! the Land Title Law to 
"1.thdraw his application at 8Jlf time prior to the hearina o! :such 
a pplication. The petitioner =t pa;r a1l costs at t.>ie t ime of withdrawal 
e.nd ::iake a written request for withdrawal and .retu.rn of his abstracts of 
title, deeds, and other instt'W!ents. If t.>ie withdrawal is granted, the 
court orders t.he clerk to return these documents except. deposit.ions and 
affidavits deposited to &upport the petitioMr's applicat ion. In this 



order the court states tha1. the request fot withdrawal. is granted . ( 6) 

!lo provi.!;ion ws made in the Land Title Law as originally adopted to 
a:llo;; owners of registered proper!.; to ld thd;raw their property- from the 
opera•ioo or the Torrens System. An initiative measure adop~ed b;r the 
voters :in November, 1950 "'"'ended . ~e Land Title Law in this res9ect 
providing for such withdrawl.(7) T'nis permits ollilers of registered 
land to -..-j_thdra" it from the operation of the Torrens System and deal 
Iii.th it under tha Recordillg System as non- reaistered la.nd is deal• "With. 
T'ne procedure involved in withdralling property from the Torrens System is 
discussed in Chapter 3. The actvisability of permitting withdrallal is 
discussed in. Chapter 1 1 1'art IV. 

VL i·JAT:-DOS Or GIVIllG l'DTICE OF' FILING 2! 'l"dE P:>Ti'l'ION '.!O RZQIS'l'EJ{ ~ 

After the petition has been filed, amended if necessary, and all other 
proper steps ta.ken, the order for service of notice of fU1ng the petition 
is given b;r t.he court. The notice is given in the follolfing JnaMer to the 
various interested per sons. 

When the petition for registration has been filed w-j_th the proper 
person t.his constitutes notice w all subseouent purchasers or encumbrancers 
of the property that a registrat.i,on proceedl.ng is pendi.Dg. lt is not 
necessary to file a Lis Pendens with the County Recorder as is required for 
other actions affecting real property.(8) 

.B. ?OTlCE N INTERESTED PtJl'l'IEs 

l. l'orm of Notice 

After the court has ordered noti.ce to be given, a notice mu.st be issued 
under the seal of the court. 'l'l:Q.s is similar to a sw.imons in an ordinary 
civil action and contains the following information: 

l. Name of court and county in which action is brought. 
:2. liames of applicants. 
3. Description of the laDd. involved in the proceeding. 
4. A statement that the pet:l.-tion has been filed for the rei:istration 

of title and wh,ich prays for a decree declaring the applicant to 
be the Oi<ller i.n !ee of the land described in the petition. 

The notice shall be direct.ed t.o all parties who appear by the petition, or 
·the petition and abstract, or by the report of the examiner of titl es to 
have ~ interest .in the land or an;r part thereof, 

The notice shall order the persons whom it concerns to appear and 
ansver the petition. The time limit for answering is 10 days after personal 
service i! served within the county, or 30 days if served elsevhere. 
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The notice t:a~t. st.a;,e t 1:it ti appcaranc~ is not N:ie v i;hin the the 
allot.Led the cilurt· will .;:ra:1!. t..'le pc?tition and direct regi.st.rat.ion or t 3e 
t.1"1e to the land. 1t. l!NSI. also state that al\{ person so ser-1ed >mo r ails 
to appear will be forev~ barred !ro111 disput~ such re;;istr.>t.ion decree. (9) 

2 . Service of Notice 

Service of t.ne not.ice and pet.it.ion in re;.:istr.ation proceedi11&3 
parallels service of a S\ll1llllOOS and complaint in an ordinar)' civil a cLion. 

The first step in servtng the notice is to have the notice published 
in a newspaper of gen.eral eirculation published in the county for four 
successive weeks. The newspapar should be designated by the court. lf 
t.'le notice is published in a daily paper it is s;ll'.fici.ent to publish the 
notice once a week for four successive weeks . Thi'I shall operate as ootice 
to unknown persons We> may have &n interest in the property. 

(a) Personal Service: 
Persooa1 service must. then be made on the following persons: 

l . All par::.ies ll!lo •ppear by the petition or petition and abstract 
or re,;iort of the eu..11iner of titles to be interested in the ree. 

2 . All occupants na..'!led in the peti ti.on • 

.) . HusCand and~ of the applicant if married . 

These parties are served with a cow of the notice attached to a copy of 
the petition. Personal service is required it these parties listed above 
res ide in the State and can, with reuonable diligence be found a.nd served 
with.in the State. 

4. Personal servi.ce or tho DO t.i.ce 111u.s t be made on the owners of 
adjoining ~ proVided-tJle-.r reside in the Stat.e and can,­
vith reasonable diligence be found and served therein. It. is 
not necessary to serve them with a C<lPY o~ the petition. (10) 

If ~ o! these persons listed above bave joined in tbe petition or have 
assented to the petition in writing, DO such se.rvice is requir~ . {ll) 

(b) Publication SerVice: 

If a:rry- of the parties who have not joined in the petition or assented 
to the bearing in writing, do not reside within the State or cannot with 
r easonable diligence be found and served within the State, a copy of the 
notice shall be s ent by mail t o such part7 at his last Jmo:.m address , 
wit.'lln 30 da,ys after tJle first publication of the notice in the ne\l\lpaper. 
If bis last known address cannot be found with reasonable diligence the 
notice aiust be mailed to the party in care of the County Clerk of t.be 
County in which the land is ai t.ua t.ed. 



If ~I o.f these pa.r• .ies appear by the petit.i.on, petition and 
abstract, or report of the eX2J:!iner of titles to be interested in the fee 
a copy- of the petition must be attached to the notice t.hat is mailed to 
b.i.rn. 

In aey case it. is .oot necessary to serve a copy of the abs tract, 
order or map with the ootice. (12) 

( c) Service ~ Speci.a1 Par tJ..es : 

(l) It the petition prays to have the line o.f a.ey public v~ 
determined, notice 111USt be given to the uyor or other presiciin& off icer 
of aiv incorporated city or town in which such vay is situ.a ted. I.f the 
"18'.f is situate:! outside of arq incorporated city or town, notice must be 
given to the c.1'\a.irman or presiding officer of the board o.f supervisors 
o.C the county in which such way lies. llotice shall be given to these 
persons by deliverin8 a copy of t his notice personally. 

(2) If the land borders on a nan.gable etrea:n or an am of the sea 
or i.f :it appears frol!l the application or proceedings that the State may 
have a claim adverse to that of the applicant, notice shall be given by 
personal service to the a t torney general. ( lJ) 

(3) The court ir.ay in its discretion order J'urther notice to be given 
of the application as it 1'\aY dee111 necessary and proper in addition to the 
statutory proVisions cl1scussed above. (111) 

T'ne conatitutionality o.f these various sections providing for 
service of notice is discussed in Chapl.er l. 

The questions which arise when service bas mt been proper are 
troublesome. In lllAl1Y cases it ha.s been held that a decree may be 
attacked at a subsequent date for failure to ;iive proper cotice in the 
manner prescribed. This i;ives an element of 1nc:onc1usiveness to the 
certifJ.cate of title since it can be attacked in such manner. These 
problems are thoroughly discussed in Chapter 4. The present chapter is 
mainly devoted to a discussion of the requirements for proper aervic,e . 
The effect.s o! failure to give proper service are anal;vied in Chapter 4. 

VII. EFFECT OF ASSEllT 'llJ REGISTRATION 

A,ey person who has or claims an interest in the land 1'hich is being 
registered ~ assent in vriting to the registration. lie will not be 
named as a defendant or if already DUled need oot be served with ootice of 
the proceedines . 

'l'he assent is to be executed and acknowledged in the manner r equired 
for tbe execution and acknowledgment of a deed. It should then be filed 
rltb the clerk of the court. The assents ma;y be a ttached to the petition 
or filed separatel,y.(lS) 
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VUl. APPEARAtiCE 

After the petition has been filed and proper nutice given the per~o~.s 
who clailll an interest in the property may appear and object to the grant­
i.ne of the application. An except.ion is made in the case of a party i.'ho· 
has given his written consent to the regi stration of the property. If the 
objection is sustained t.he applicant must pay the costs of the appearance. 
If it is not sti.stained, the defend.ant so objecting must pay the cos t s.(16) 

When a 'Person has a right ·to appear but has not been n=ed as a defend­
ant he m;zy appear, demAncl a copy of the petition, and answer it within the 
ti.toe al.lowed.(17) 

The tb!e for appearance is 10 days after personal service within t he 
county; JO days after _personal service out of the county and in the state. 
When persons are permitted to be served by public;;tion, they may make an 
appearance within 60 days after tile first publication of the notice.(lS) 

IX .• SUBSIDIARY l101'IO!lS AlID FE'!Tl'!ONS Ill' CONNECTION WITi:I REGISTRATIO!I 
PAOCEEDThGs - - -

A. APR>IN'IMENT Of' GUA..'lDIDiS 

Section 13 of the Torrens. Statute prottdes for the protection of 
minors and other persons under disability. The applicant for registration 
or aiiy other intilrested person may peti tion to have a guardian a gpointed 
for the purpose of suit f<lr m:U1ors and other persons under disability, and 
for all persons not in be-ing 'Who may appear to have any interest in or lien 
upon the land. The ·court vill then upon grant.in6 of the petition appoint 
such gua.rdia!l.(19) 

B. EFFECT OF DE.4TH OR DISAB!Ll'.l'Y OF APPLIOMIT FOR REG.ISTRATION 

It the petitioner dies durin& the pendency of the registration prc­
ceerlines or becomes subject tO some disability the court, on motion, may 
all.ow the proceeding to be· continued J;Jy, or a gainst, his representative 
or su.ccessor in interest.(20) 

c. Er""FECT OF TRAliSFER OF 'l"d1" PROPERTY DURING PEl\DfillCY or REGIS'l'RATlON 
PROCEIDihi'lS - -- - . 

I! the property- or interest which is be.ing sought. to be registered is 
transferred durini; the pendency of the registration proceedings Section 21 
of the 'forrens Statute provides that the proceedil".g may be continued in the 
llllJl!e of the original applicant. The court tIJJ1Y it it prefers allow the per­
son to loitom. t.he transfer is made to be substituted in the proceedings • 

.X. !!!.!: HEARING OF ~ PETI'l'IO!, FOR RWISTRA'I'IO!i 

. After :proper service bas been given to all i nterested parties, and 
the time for appearance has eXpired, the court set!; a date f.or the hear ing . 
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Notice is given of t.tie date to all parties who have ap?eared. This is done 
in the same =er as in an ordinary civil action. 'The court then hears 
eviCience and determines the title to the land described in the petition. (21) 
~'he ordinary rules of evidence apply as in any civil. action. The petitioner 
has the burcen of proving he has a proper title for .registration. (22) There 
at·e several items of interest connected \o"ith the hearing. These will be 
discussed below. 

A. N!!TURE Of Tn.E iiEARING 

There has been much discussion in the cases and, texts on the question 
o! the nature o! the llearini: and the power of the court to detern:ine col­
lateral issues of title incidental to the registration of title.. Section 
lh of the Land Title Law provides th.at "the court shall ••• proceed to 
determine the title to all the land described in the petitj.on and of all 
persons who may have any interest in any part thereof. •• 11 

This .has been held to give the court authority to determine the validity 
of a trust deed ol:>tained by frauc ai:-d to set aside such trust deed and decree 
that title t.o the proJ:erty s hould be in the petitioner. (23) The court i.n 
Frances Investment Co . v Superior Court(24) whid:i upheld a superior court's 
ruliDg to set asid.eatrus i;. deed ~egist?'ation proceeding stated that 
t.he purpose o.f the act is to est.ablish a merchantable title to the land in 
the true owner. It ms;y ~ nec~sary 1'o deteTmioe adverse claims and settle 
c;olla1.,eral issues preliminary to the establishing of title subject to reg­
istration. A registration proceeding is no different from an ordinary pro­
ceeding in equity even though the proceeding to register title is termed a 
special proceeding. Since toe court is in substance a court of equity it 
may gi VEC complete relief and determine questions that are essential for a 
complete deterr.JiM,tion or the title to the land in question. 

'l'l)e case of In re .!larlow(25) provides another illustration of the 
power of the court""~a registration proceeding to d~oide collateral iss ues. 
·f>eti tionar in t.1lis case sought registration .of la1ld to which he clilied 
title. Defer.dent claimed a right to part of tills land as a result of a 
boW'.dl!ry sett.1.ement formerly made by the predecessors in interest of the 
petitioner and the defenc!a:nt. '!'be court in the regis t ration proceedings 
settled the boundary dispute that had arisen between the parties ancl decreed 
tnat. the parties were bound by the boundary agreement formerly made. This 
case shows the right of the court in re[istration proceedi'Ilgs to determine 
cijsputes as tQ ownership of the property sought to be rei;;is tered and then 
to decree ret;istra tion in accordance wi tll the settlement of those disputes. 
The case of .lo Te Scott(26} l!la.kes it clear that an action to redster land 
is in the nature.of a qui.et title action in which all persons' ;ights in 
the particular pieciJ of property are "conclusively" determined. In a later 
section it will be shown to what extent the decree represents a "conclusive" 
dete:nr.ination of rights. 

'i'he s~.{'t.t. case invc.lved a petition t:or registration of land w~ch was 
partUlJ.i oc<:tJPied by defendants under clai;:n of t.1 tle . T'!le court cieterminecJ 



t.he issue of defendant's title 'to the land adversely to defemlants, ~ui~~d 
plaintiCf's title 'to the entire area and permitted re!"istr->~inn of the land 
in oeti tioner ' s name. The court stated that altno~;, tr.e purpose of the 
proceeding was to obtain concl'.1Sive evidence of title :.he action ~crune a 
quiet title action in subs'ba!1ce and e!°fect i<~en the aefenil;i.nt. clei.-.:e<J · title 
to oart of the land . The cour~ was, tnerefore, jus~Ui.ec i.n deterrni.71L-.,· the 
tru~ owner of the property and permitt.\n~ hi 11 to have posses:iion o.f the pro­
perty in addition 'to i'egi.s trat.ion of Ms ti.tle. 

The court has t..1"ie power to decree title in acy one of the ;iarties who 
claims it. li the petitioner fails to shou .tit.le in hi..11Self and t.he defend­
ant. suocessi'ally proves tit.le, tho court may- ouiet nis title and regisr.er it 
in the defendant.Is !Ulll'.e provided T.hl!t is request.ed. {27) 

Section 6 of the Torrens Act gives the court the r i:;ht t.o dete~ni~e the 
line of a private or public way in connection -with a ra~istr·,~ion pr:)ceedi.n6 . 

Sect.ion 11 of the Torrens Act requires the court to give a deter•:ii:iation 
of t.itle of all interested persons; a determination as 'to wnet..'ler the h.nd is 
the separate o::- community property of -che ;>art.y found to be t h.e owner; and 
whether or not the title is held in ciy special capacity. 

A decree is then rendered by the court to this effect . 

• 
A jury tri.al is provided for by sect.ion 11 of the Tori·ens Statute . 

'!'his section states that. any issue of fact raised by a verified ple:i.din& of 
a person cl.ai.'lline an interest in the land shall be submiti:.ed to a .~ury on 
de:na.nd of aJ!Y party appearing. in the action. It is then subi!litt.ed to a ~ury 
in the same· :nanner and to the sil.."le e.~ent as it woul::l be submitted in any 
ordinary action in accordance with general law and the constitution. The 
verdict of the jUij" will th.en have liJce effect as is provided by general la:< 
when issues in ordinary actions a.re submitted to a jury. 

There are a few st.ates ·•hich· do not provide for a jur'.t trial. These 
include ColQrado, Illinois, Nebraska, Ohio·, Oregon, i'lashington, ltinnes e t.; . . 
In these states constitutional. problems have been raised.(28) The C;lii!'or­
.nia statute provides for a jury tr:ial. so no constitutional issues of ' th:i L 
nature are involved. 

C. ADVERSARY CHAaACTE?. OF T:'1'E .PP.CCi::!lHHG ---
A proceeding t.o register tlUe ha:; been hel.i to be adversary in cha.::-Rc­

ter. ( 29) lt is not a proceedin,: 111ere]Jr for t....~e ;iurpose of obtaini.ne c:oncl11-
sive evidence of tit.le, but is in e.ffect an action in eq.uity for the dete,·­
lllinaLion of title. T'ne. action to register propert:1' is considered adveri111 to 
the parties olaiJlling titl.e a,;>;ains t tile petitioner and it. is also ad7er~ to 
those ir. 10 claim ti tl.e through tile peti.ti.oner. 



For exa."11ple, o the o•71er of .!lackacre pves a deed of trust. on t.he 
propert.y t.o A. A is, th~efore, clain'.1-ig thN>·J~i_! O, the o;ine: · , X, w.10 
has been occup-Jin;l the property clai.-ns tit!iD:/ a~vers~ ~ssess ion · A 

is, there!or e, cl.aining t.itle !!~ O bu t. not ~~ zu:i· Ir 0 th;n 
petit.lons t.o ha-:e nis t.it.le certified and re&istered, A, the holder o. t.hl? 
t rus;:, deed even though he claims through 0 wo\lld be a neccssiu:; part.~· as 
well as X a."!C wo:lld be accordini;ly served . He could not rely on 0 to pro­
t.ect his interests a gai nst X, the adverse possessor <lnd s hould ap~ear in 
t he proceedings. The action would be adverse to A as well as to X. lf A 
failed t.o a ppear after proper service on hi.'111 0 !:light fail. to mention the 
tl'USt deed or by error it might not be shollll in the decree and certificate 
subsequently issued by t.he rei;istrar. A would have one year in which to 
attack the decree Ul'lder Section 4S o! the Torrens Act and have the interest 
he had appear on the certificate. l! the property had been sold to a bona 
fide purchaser it lieuld seem that A vould not have t.his right to set the 
original. decree aside. If A failed to collie in within the prescribed til!le 
licl.t. (le.aving out the problem of an intervening bona fide pu."Cha.ser) the 
decree would become .final and A would lose his interest in the proper~y. 
The court in the case o.f Title Guarantee and Tr.ist Co. v Oriset.(30) states 
it. is never safe for a necessary party to-aii adverse proceeding to fail to 
a?pear when swnmoned into court . 

Tne result vo:i.ld be different U A had not received proper service. 
Chapter u discusses this probl!llll. 

D. REGIS'l'R..\1"ION lN OT'1"ZR PllOCEEDiliC.S 

In an action to quiet title, establish title to, partition land, or to 
adminis ter upon an estate of a deceased person iIIVolving land, and the court 
has or can acquire jurisdiction o! tile land in rem, the decree Play order the 
land re~tered . This may be done Lf it is requested and proper notice is 
publiahed and served on interested parti es. The a?:;ilication must. set forth 
the facts described in t..>ie first nart of t.hls chatiter as essen-:.ial. to a 
petition ! or re&istratiC>D. (l ) · · 

In proceedings to probate an estate involVing land, a decree det.e:min­
in& title t.o the land ma;y also order regist.ration. As in the situations 
discussed above, a proper petition l'l\ISt be filed, notice published and served 
as in an ordinary action tc reC'lister iand. (2) 

XI . TaE DECREE OP R.B;ITSTRA TION 

Alter the hearing the court shall Jll4ke, give, and enter a decree confirm­
ing t he title of the person found to be the owner of the property involved in 
the action. This is provided by Section lu of the Land Title Law. This sec­
tion of t.he Survey will discu.ss the .form and contents of th.e decree and the 
effect and concl.usiveness of the decree. The met.l\ods of attacking such a 
decree \till be discussed in a later cha;>ter. 

A. co :-n'Etrrs OF TtlE DE<: ii !E 

Section 1.S or the Land Title Law provides that t he decree ::rus t. state 



the follow:i.n;: matters: 

1. ~rnether or not the owner is na:rried or unmarl'ied. If n:arried, 
it mµst state the full. na:ne. of i.he S?ouse. 

2 . If the owner is µnder a disability, it ll1USt state the na:ture o·r 
the disabilit;r; the person who is actint;' for him; the source of 
that per son' s au thori t"J • 

J . If the owner is a minor, it must state his aee and in v:iose cus­
tody his estate t.~en is. 

ti . The decree must. contain an accurate description of the property. 

S. The decree must set forth the estate ••hich the owne!' bas. 

6. It must set forth all estates, mortgages , easements, l.ier.s , 
attachments and other encumbrances to which the l.a:nd is subject 
in relative priority. '.!'his includes the rights of husband and 
v ife. Any recorded lien or charge. must be referred to by book 
and page of the record. 

7. ~ other .facts properly to be determined. by the court. 

The decree then states tlvlt the applicants are entitled to have the 
land registe:::-ed and decrees that the la.Dd is registered. It then orders 
the r egist-rar to issue a certi.f.icate of t1tle to the owner when a certi­
fied copy of the decree is filed with him. ( 3) 

The decree shou1d also state that it is a final and conclusive deter­
mination of title to the land as against all persons, known and unknown 
except as the act provides . 

B. FO!lt! OF THE DEC::tEE 

Section 15 of the Torrens Act requires the decree to be stated in a 
form convenient for transcript.ion upon the certificate of tiUe. Sections 
2J and 2L 'Which describe the contents of the certificate do not make pro­
vision for the decree to be copied on the certificate. A reference to t.he 
decree on the certificate is, therefore, su.fficient.(L) 

In seti;ing f orth the various encumbrances to which the estate is sub­
ject it is pennissible for the decree to refer to the book and pa!ie where 
su.ch liens are r e corded. For example, the decree may state the property 
is subject to exceptions and reservations contained in deed recorded 1n 
l'look 2000, Page $01, of Deeds Book. It is .not genera.l.l,y .necessary to des­
cribe in detail the various covenants and conditions, et cetera, to which 
the t ,i tle is subject. However, in a situation in which a reference llill 
not be sufficient to make it clear what liens affect the property sow;itt 
to be re;lisi:.ered, it is preferable w describe the encumbrances i.n the decree. 
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This problem 1'ould be likely to arise "hen several lot.s are being 
reg1ste1·ed in one proceedir.g and references to several. r ecorded instrument.s 
woul<! be necessary. These references ~ht. r esult in contusion to a person 
a"tt.er.1pt.ir.g to de-.ermine what. encumbrances a particular piece of proP4Jrt.y 
is subject. to . IJnder such circu."l!S""..ances it. is a;>"isatlz Lo describe the 
specific r estrictions 1n detail . This problei:1 \."ltt ral.sce in t.he case of 
In !!! l>a.rwle(5) ant the court. 5tate<i: 

"While under -i.he act. reference may be had to records o~ deeds., 
nevertheless, as to a title •hlcll, as here, under t.he deeds is 
limit ed and qualified by so many covenants contained therein, 
the purpose contemplated would be Iar better subserved if the 
decree in specific lani:uage set forth the conditions, restrictions, 
resP.rvations, and liens to which the court found the title to be 
subject, rather than by reference. " 

The court in the Ea!Ifjle case summa.ri.zea t.he situation very clear4' by 
staci.ng: 

"Since the purpose of the pro~eeding is, so Iar as possible, 
to siJl:pli.fy the tit.le and el.iro:!.nate questions that no longer 
affect it, the decre e should in pl.a.in, explicit, and 
wmistakable te:-;r..s s et forth t.t.e conclusion of tile court 
thereon. 11 

C. UJECT OF TH:: DECREE ---
The docree in the registration proceedings is declared by the Statute 

to be "i.n the nature of a decree in rem, snail .f.orever quiet the title to 
the land therein ordered registered and shall be final and conclusive a.s 
against the r4:ht.s of all persons, known and unkllowu, to assert B.IJ.Y est.ate, 
interest, clair'l, lien or dei:tand of aey kind or nature whatsoever, against 
the land so ordered registered or a.rq part thereof, except only as in 
this a ct proVided. 11 (6) The courts in a serieo of decisions have refused 
to hold that t he decree is a conclusive adjudication of title in spite of 
this sect.ion or tile Torrens Act. 'tnis has led to a general distrust of a 
Torrens tit.le and a breal'.down of the entire system. This problem will be 
discussed in Cha1)ter h 11 E.Uect of Registration of Property Under Torrens 
Syste::i. 11 

The decree granted in a Torrens proceeding does not change the 
interests in the property \lhieh existed before registration. It does oot 
change a cove.oa.nt in a deed which ~~s not bin<li.D& on a subsequent party 
into a covenant that would be binding on a subsequent party.(7) The 
interests r emain t.lie s ar.te as before rei;ist.ration. Title is merel.v 
certiiied in the owner, subject to certain speci.ried interests. 

In addition, a registrat.ion decree cancot cha.nbe legal requirements 
i'or the transfer of property. For example, in the case of Fitzsi.mr.tons v 
llai.che( B) A executed a deed eonveyint property o>:ned by him to his sister, S . 



A tiled the deed , obtained a decree of rtogistration but the deed was ne,•er 
delivered to S . The mere act o~ re;;i.~teriJ1g the deed did not afJ'ect ~ 
s~t.us of A as owner, Title had never been transferred to S sir.ce tl:e 
deed had never been delivered. nus property .....s, theref ore, included in 
A's e st.at.e a t. his deaU: . Rec;1s tration di~ net a!';"ect the titl! t.O t.'iis 
propercy. 

D. ENTRY OF DECREE, ?'1111~0 OF CERl'ITIED ~ 

After the decree orderina r egistrat i on has been granted, i t must be 
entered on the records of the court. (9} T'ne decree is then file<! id.th the 
olerk and a certified copy of the decree is filed with the registrar, who 
issues the certificate of title.(lO) This certificate i~ discussed below 
in detail . 

Failure to enter t.he decree r elieves the registrar of the duty o~ 
a ccepting a certified CO!))' of the decree and iss\li.ns t he certiriu ::,e o~ 
t.itle. (ll) 

The net.hods of sett.inc; aside the decree of re;;is~tion i ncludizl8 the 
right of appeal from the judgl!IE!nt will be considered i.n a l&ter charter. 

XII ~ CERTIFICATE! ~ ~ 

After the decree of r ebistr ation has been filed with the clerk, and a 
certi.fied copy filed with the r ec;istrar a certificate is issued by the 
ref;istrar to the perso!l .~eclared by the dec.ree to be the 01mer of the 
property. (12) This section Wil.l deal with the issuance of the certificate, 
fom and contents ot the certificate, and the effect of such a certificate. 
'.l'he concl.u.siveness of the certificate will be discussed in a subsequent 
chapter. 

A. ~ ~ CO?fl'EUl'S OF' CERTIFICA'IE 

Sections lS and 22 of the Land Title lew provide for tbe issu.ance of 
the certificate of tiile by the "gistrar after the certified copy o: t.'ie 
decree i.s filed >."i th t.he registrar. 

The certificate of title is r equiree to be in duplicate. The oriitinal 
is r eUi.ned by the registrar in a book entiUed "Register of Titles. " The 
duplicate is delivered to the ollller or per~on acting tor him. The 
certificates must be nwnbereci consecutively and must have endorsed thereon 
the year, l!I01lt."li, day, hour, and minute of the issuance of such certificate. 
It must be under the hand and official. seal of tne rei;istrar. (13) 

The certi!'i.cate of title 11n1st contain the following information: 

1 . Description of the property rei;isterec . (l.li) 

2 . Character oI the o>."nership. (e . g . Joint. tenancy, tenancy in 
co=, et cetera) 
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3. Whether land is separate or community pro,Perty . If commullity 
propert-y the names of husband and wile. 

s. 

6. 

Nature, amount and order of the liens , encumbr<L'lces, et cetera, 
and other interests established by the decree. 

Whether owner (unleos cor poration or trustee, et cetera) is 
married or not. If rnarriec, the certii'icat·e milst state the 
name of the husband or Vite. 

If the owner is a l!linor, tlte certificat.e shill state his ai;e. 

If the owner is under 8J1Y other disability, the c.ertificate 
must state the nature of the disability. 

S. If the certificate is issued to an executor or adnini.strator 
the certificate shall show t!'le nair.e cf the deceas·ed testator 
or int.estate. 

9. If the certificate .is issued to an ass~nee in insolvency or 
trustee in bankruptcy the certifi cate must shov the name of 
tbe insolvent or bankT'Upt. 

10. The registrar mus t note at ~ie end. of the certificate the 
particulars of all estat es , ~ortgat;es , l iens, encu.~brances , 
anc!. charges to which t..1-ie owner's ti.t.le is subject. (15) 

11. If t.he propert.y. is held by the oi..'.t\er " in trus t " , "upon 
lil11it.at.icn or ccndi tion11 this fact nrust be shown in the 
cer tificate of titl e, but t.'le part.iculars of the trn.st, 
condition, or limitation need not. be set forth. (16) rr a 
trustee has "power of sale" thiS JnUSt be noted on the 
certificate.(17) 

l2 . Seo ti.on 34 of: the Land 'ti tle Law contains a li.st of the 
interests to which a registered title is subjected . Thi3 
proVision should be printed on the certificate as a memo­
r andum to the holder. See Chapter 4 for a list of these 
various il;ems. 

13. It. has been s uggest.ed t hat. the follo,dng 'oe print ed on the 
certificate : 

"Right of appeal exists for six months after 
entry of decree, by Sec. 939, Code of Civil 
Proc.edure •11 ( 18) 

This serves to inform purchaser s what r ight o! a;ipeal exists. 
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Section 2L of the Land Title Law provides a samplt> fol"ll. which 1s suggestec 
but not made compulsory. This r eads as follows: 

liState of Cali.fornia, ) s s 
Co\lllt)r of .. ..................... ) 

A.B. (state occupation and r es1dence, ~iving streel. and number), State 
of California (il an· adrn:inis t-rator, give the r.a!'le of the deceased; if a 
minor, give his age; if under other disability, state its natu.-e ) , marrie<:l 
to (name of husband or '6.fe, or i.f not roarriee so state), is the owner of 
an estate in fee si."Wle, (or as the case may be) in the i'ollowing land 
(insert description contained in the decree). Subject, however, to the 
estates, easements, liens, encu.'?lbr~ces, aJJc charges hereunder noted. (!n 
case of trust, condition or limitation, say "in trust," or "upon condj:tion," 
or •l•dth limitation, 11 as the case may be.) 

L V.ortgage to • • • for the sum of ~ ••• , dated • •• , payable .•.•• after 
date, rith interest at. ••• per cent per ••• , interest payable 

2 . Mechanic ' s lien in favor of X. Y, for :;. .... , filed .• . • 

3 . Assessment for improvement of •.• streeL. Arr.Qu."1t ~ •.• , .due 

In Witness whereof, I hav" herelinto set ~ hand and cause:i nzy- official 
seal to be affixed, this •.• dat'! of •.• 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Registrar of Titles in aru:1 for the 

{ 51.>al) Co•J?Jty of .. , , Sta!:.$ !l1' Cali rornia" 

As stated above, the 3egistrar must issue a certifica;.e of title in 
dupli~te when the cert.i.fied copy of the decree or re~istratJ.on has been 
rued wi tn h.ll>l . 

He 1s required to keep the original certificates in a book kno•'ll as 
the "Registet' of '.l'itles •11 In this book the cert.ificat.es are entered in 
the order oJ: their numbers, wit.'! blanks for the entry of memorials a t a 
later date. Each certificat e is a page in this book and the duplicate is 
nW'lbered in t.he same .fashic:n as tbe ori:,;inal. 

In another bcok a record is kept. of t.he name oJ: t.he person to whom a 
certi.ficat.e was issued, the number o! such. ceri..fica-::s, t he day, hour and 
minute of its iss uanr,e. This book a:L~o cont.ai:is an ent::-y of the name or 
the person to w!l.otl tne du~·l!.ca te was delivered and the book and paze wh1':re 
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t.ne or1i;in-..l is enteI't!a or n.coroed. Jn this book t.,ere is a place tor 
t.ne sir.n,wre oi t.ne perron to whom a certuicai.e ha s been delivered , 
constl tut.m;: a receipt for t.ne cer 1.u l.cu.e . (ly) Section )() 0 1 t.ne Land 
Iii.le :.a·., Jll'O"-...aes t hat a rece1pl. m:s1. be given bei'ore a eer t.il ica" st.UJ 
be aeJ l v1:red ana must> be signeo by t.IU! O•'l'ler. 'i'rJ.s receipt r.ay be pru:t.ed 
ir. tne book as aescr iDEd aoove or 'PaHea in t.,e oooK. 'l'ne s1enat.ure 01 
t.t.e o·.11er fl\Ust be 1.'itnessed by ~ne re~strar or a eput.y or act:nowleat;e:l l'Y 
a.ny 01 ucer aut horized to Wll:e ackno..:ledgments oi cieed:s. Ir it. is 
acl(Tloo:~ea~ed oul.side or t.he presence 01 t.ne registrar or deputy refistrar 
the receipt. must be pasted in the book . 1'he receipt. vil.l tnen oe pr.i.ma 
1::c1e e\•i<ience oi: the genuiness or the owner's signature. (20) 

Sect.ions 2.!> and 26 of the I.and ·1·1 t.le Law permit t enants in co1111non of 
re(1stereo ~d to nave a sintle cer t.1..iicate issued for tnP entire area. 
Tney llll'y, however, demand that t he regist r ar is~1e a separate cert.i!icat.e 
ior an unoi\·iaed share. !hese various cert.ti'icates may 1ater be excna.1:;ed 
1or a sinc;le ceri,.il$cat.e coverint t..'le ent.ire area. 

The :lei;LSt.rar m:~• then Keel' inaices in t.ne follo.-in:; nan:ier. lie 
rrust. keep oi:e index in w:>~ch •ne nlJ!le~ of t.ne owners or regi~ureo lanes 
a.nd otner per~ons Iii t;n int.eresl.S in registered .ta.'la are alpnabet.i:te d . 
:ie l'll!St. aJ ao iceep 2 i:z·opercy i.nnex in " r.ic.n t.ne pro;>erty re9st.crec ii< 
inaexec ac: corcun~ t.o its .I.er.al aescri.,t.ion . "i'nis permi•s a persc~. •mo i! 
interested in fine.inc; out 1.'l\et.her cei::·t.ain propercy is re l;isV!red to 
c!l scover t.nis c:- means 01 tne narr.e5 of' t.he owner! or by tne leo;aJ 
aoscr1pi..ion or 1.hE' proper"t.-y. 

c. C>f~·,,c·r \,F 'f;!i; C!O.il'I fi'!CA r:: 

'.>':'!en tne certificate is is!!lleo anu properly numberea t he property 1.? 
considered ~er;is:.erec . lt. t.her. t:eco:nes sut-,iect. ;;.o provisions of t.ne I.and 
Title t aw a s of t.ne date of t.ne l°l.llni; OJ ""e i:et.ition. (21) 

Tne certificate of title is declarea t.o oe conclutive evidence t nat. 
the ree1!"1.ereo o...-ner has a good a.'\O Vall.cl i;itle t.o 1.ne .i<>nd. ( 22) A~oro1ni; 
to Sect.ion )o oi the Land l'itle Law a person i:un:t-.asing re i;istered land is 
:subject only to t.ne int.erests nent.ioned or. the cert.ificate. ~ccptio:i is 
r-.ace in t:ie case of 1raud anc 1or11ery and 1.11 t.he case of cert.a.in int.erest.r 
enw.era1.ec in Sect.ion Jh . 1n a series 01 oecisions tf!e Calliorni a co-.:rts 
nave refused ~ recognj ze t.l'le ce rt.ificatAI as conclusive l!\'idence of :.it.le 
ano nave nelo t.hat the tit.le of su~sequent. purcnasers of tne regi&terPd 
property is subjec t .to J.nt.eresis not. l ist.ed in Section J4. Tne result 
has bi!en tnat a cert.µicate of title is not. conclusive evidence of title 
and s ubaec;uent purcnaser$ are nolo l!&.f'e l.n l'elying on such certu icate 
for t.ne t rue stat.e of t he t i t.Le \.0 lana l.ney are purchasing . 

Tnis problem is discussed in det.ail in Cnapter L "!.ff ect of ~egist.ra­
tion 01 ~roperty ::nder Torrens Sy s t.em." 
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Chapi.er ) : Plf~~.!!i~ 11:-r.:r:rJ rn S<IBE" ~'!:!iT o:::r.L:;:o~ ~:r!S "-=-i:;rsr::..:o w:::> 
{By Univer.nt.y o! !:.~:ittcrn California., --

'<;hen ;iropert,y has bee!'! regisured under the Land Title Law all subsequent 
deali!'l~S uith that land are s:ibject to the provisions oft.hr ~"'Id Title Law,(l) 
u."lless the property is properly withdra>rn !ro~i the s7ste,., , The br 1ne.1n1; of ;;.he 
l si.'ld un:fer the act implies an agree'!ent which ru.."'ls witll the lMd. Fomerly, no 
1-dth.:lrawal of ;u-ooerty from the Torrens Syst~.., was permitted. ln t.he last elec­
tion, however, a mel\Sllre was passed by the people permitting o~ners to withdraw 
it from the Torrens Syste:i. Th'-1 "Orocedure !or wi thdrawsl will be discussed be­
low. U:itil wi thd.rawa-1, the property rel!lains subject to the provisions of the 
Land 7Hle La•·. 

The nresent chapter •:ill be devoted to a discussion or the procedure fol­
lowed in dealin~ ~i.tb Re~istere-.1 land a!ter it ha~ bee~ brou~ht un~er the Lane 
title Law. This involves convej'Mce~, cre11tion of various types or volun~ 
encll:'lbrances such as a ~ort~..a&e, trust deed, et cetera; cr~~:ion of various 
t:)"Jes of involu.'l~I encu;nbTance:1 such as judi,7!ent liens, attecr.i:ient liens, 
et cetera. 

II. F:'..UC!:JU ;-: n .. ;::L'l"!J TI> i":E CC!:VZ'!'.Al!CE OF f.EO! $T::RE:> u ;n --- -- --
Tha procedure described in thi& section applies to the conveyo.nce of the 

entire estate in r egistered land; the conveyance of a part of the landi the 
conveyan~e or an unnvided interest in the l~nd; lease of r egisterec land for 
the lessee's lite. Any transfer of a lesser interest such as a lease for 
years and the creation of 8lli enclll'lbrances on register ed land will be discussed 
in the next section. 

'!'!le first step ~volve!i :!.n the conveyi::noe ot regi.stere::! land is t.he exe­
cut ic:n of an instr.i:-.en-t of conveya."'lce, .. tuch is re~uire!! to ;.e o!' duracle ma­
terial . (2) The t-:im of tr.is inst.-u:ient Ml'Y te the sz-.e as woulc be u!ed i! 
non-rei;istend land "ere invohed. (3 ) ?or exi;nple, O, tr.e oll!ler o~ EJ.acl:<.c::-e, 
desires to convey r.is interest to P. 0 executes any type of deed authori~ed 
l;;y la.:, such ns a trmt cieee or quit. cltlm deed made out to P, the grantee . 
0 nust i:tnlce « notc:tion :m ~he ins\.~.,ent ~hat the luid is re ,.1s:eN!d lune! , 
the na."le of the registered owner ( 0 in this case) and the nunber of the 
certi!ica te o! the last. regi stration of th.is pronerty. If this notation is 
orr~t.ted the instrum€Ilt will be refused by the Registr ar. (L) The p;rantee•£ 
full name Pnd adc!ress must Plso appee.r on the deed. (5) If the property con­
veyed is re1Ji.st .ered property and consisU of' comm'Ullity nropei·ty, the spouse 
it: whose nlll11e it is registered may convey it ill his n.eme, but written consent 
of the otl:er spouse must be obtained accort'ini: to Secti::on 57 of the ll'.lld Title 
Ll:.1'. If the propert;· tra."!sferre-ri is homestead property, bot'1 spou.!!es Must 
join in the tranefer as pl'ovi:ed by .Section 56 of t1'.e L<r,d Title T.a,.., unless 



the homestead has been released or extinguishert. 

The deed must be properly delivered by tile grantor to the gran~ee. 
Tb.is is an essential, step in the conveya."lce of registered property.'(6) 
Title does not pass, however, on the delivery of the deed &!5 it would 
when ·non-regist ered land is conveyed. 'l'iil.e to registered land does not 
pas.s tll'ltil the instI'Ullent is f iled and a new certificate issued b)" the 
regi:strar. Until such tinle the only effect the i.Mtrument has h that of 
a contract to convey. (7) Thu is one o! the es.sential differences between 
the ordinary recording system and the registration (Torrens) system. (8) 

The next etep which must, therefore, be taken is the filing of the 
instrtll!lent o! conveyance. P, in the above ex~le, muat present the ~!:!Q­
nal deed to Blackacre given to him b)" o, to the "Registrar. At the same 
time be must produce the duplicate -certificate that had been issued to 0 
when h~ acquired the property. l'his may be accomplished by having 0 give 
P the certificate or having () appear at the Registrar 1 s office with P and 
give the certi.!ica.te to tlie Registrar directly. Either method ia ·trouble­
some since delive?'ing the certificate to P involves the possibility of 
loss, anil an actual &PPearanc.e at the Regi.strar' :s office requires an ele­
llient of time. In this respect the Torrens Sy3tem is more cumbersome than 
the Recording System.(9) 

In addition, the grantee (P in this case) must file an a.Uidavit 
vith the Registrar containing the following .data:(lO) 

l. Whether the tr8l)sferee is married and 1! so the name of the hus­
band or wife and whether or not the property is COl!Utlunity property. This 
affidavit auet be signed by the transferee but i t is not necessary for the 
epowse to eign also if the transferee is marrled. A recent opinion issued 
by the Attorney General's office clari!ied this since it had forme.rly been 
the practice of Registrars in California to require both the husband and 
vile to aign the. affidant. (ll) The reason for this practice was to avoid 
fraud on the part of the spouse who was the transferee. The .lttorney 
General ' s opinion held th8t a bona fide purchaser .c.ould rely on· the state 
of t.he title in the certificate and would be protecte!I if the spouse bad 
made fraudulent atatetnenta concerning the character of his or her owner­
ship u eeparate property or com;nunity pro9erty • 

.A.i'ter these m.ateriala have been .tiled by the grantor and grantee in 
proper fom, their duti es have ceased. 'l'be Registrar then marl<:a aa 
"filed" the instrument, auch as a deed, which. haa been deposited vi th him 
and marks the day, hour, minute and -year it was received. This is done 
!or all instruments filed Id.th th.e registrar 1n the order in which they 
are received.(12) ill instrunients which are filed with the Registrar are 
required to be kept by him in the l\egiatrar 'a office. 'l'hey shall. uot be 
taken out except by a Subpoena Duces Te~:°Ulll issued to and served upon the 
Regi:strar bya court of record.(13) 
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T'ne Registrar shal1 i ssue certified copies of these instruments that 
have been filed Vith Jrl .. '11, when demand is made and the ·proper fees have 
been prid. ·He must 'WI"ite across t he face of these eopies in red ink, •copy"" 
"no r ights conveyed thereby. n These certified copies are ach1issible in evi­
dence 1<ith the same .force and effect as the original inst.rwnent . (11) 

The grantee 'Under a deed to :registered property does not ret.ain t.he 
deed, but it is kept by the Registrar. The grantee may, o.! course, retain 
a duplicat.e copy o.f tlhe deed for his own use • 

.After lnal'.Xing t .tle deed as "filed" the Registrar issues in duplic.ate 
a nev certificate of title which certifies the title to be in the grantee 
(P, in our exampleabove) . 

He then finds the ol.d certificate of title in his book ent>itled 
"Register of 'l'itl.es.n This certi.ficate "'1ll. be in the name o.f the grantor 
(O, in the above example.) On t his o.ld certificate and on the duplicate 
copy of this certificate 1'hich has been surrendered by the grentor, the 
Registrar then makes a notation of t he date of the t ransfer, the name of 
the transferee, and the volUMe and page in which the new certifi .cete is 
registered. He then St8111pS across the old certificate surrendered and the 
old certificate in the Register of '!'itles the word "Canceled", in whole or 
Jn part, but retains them. (15) Section 55 of the Land title Law requires 
the Reg~trar, in addition, to wTite the word "Transferred" and t.he dat e of' 
the filing of the Instrlll'lent of t rans.fer on t he old certif.icat e and surren­
dered duplicate certificate and sign the endorsement. 

The ne;r certificat e which is issued contains the same ini'onnation as is 
required ""hen t he original certificate of t itle .is issued after the initial 
judicial proceedings required .for the br inging ·of property under the Torrens 
System. The data required for such certificate may be ol:itained r.rom Chapter 
2 of t his paper. Section 58, however, expressly atates that the certificate 
issued in accordanc e k'ith e. subsequent transfer must state whetber the prop­
erty is community property or not . In addition, ir the t ransferee is an ex­
ecutor or edministra~or Section 58 requires t he certificate to nam.e the de­
ceased testator or intestate. If the tran:sferee is an assignee or tI"JStee, 
the new certificat e must contain th.e name t>f t he insolve.'lt or bankrupt. lf 
·the property has been sold for taxes . and the last certificate shows such to 
·be the case, the new certificate issued upon transfer o.! such prope.rty must 
state that the trans.fer is s ubject to such sale for ·taxes. The procedure 
involved in sale oS registered property for taxes j.s discll.!lsed subsequently. 

'l'he new certificate and duplicate are endorsed with the vol.ume anci 
page of the register where t1)is new certificate is to be found . This re­
quirement is· the same es required when p.roperty is initially registe.red. 

The new certi.ficate which is issued is kept by the Registrar in the 
"Register o! Titles" and the duplicate c erti.ficate 1:i delivered to the 
grantee who is the new owner or the property. Re must sign a .receipt for 
this &S discussed in Cbapte.r 2 in connection vi.th the initial registration 
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or ti.tle. The name ot the tr&nsferee 111Ust be entered in the book required 
to be kept by'the Registrar containing the nl!llles of all persons to '<hom 
certificat es have been issued. The nu.'!lber of his certificate and the day, 
hour and in.imlte of Us issuance must also be entered in this book. An 
entry must tlso be inade 11t this· book of the name of the oerson to \lho111 the 
duplicate .,.as deliYered and the book end P.age where the original is entered 
or recorded. This book also contains the receipts for delivery of dupli.­
c.ate c·ertificates. 

The ·n.ew registered owner's neme· must then be indexed alphabetically 
w the index of persons owning interests in registered property. Alt entry 
vould tlso have to be made in the property index. Chapter 2 contain:. a 
discussion of these records kept by the Registrar. 

The proparty 1.s deeiued "Registered• in the name of the transferee '<hP.n 
the nev certificate is issued in his n8llle in duplicate and a notation made 
t hereon of the volume and page. of the Register in which the original 11'.a:f 

be round, (16) Thia is the SBl!le method used in registering property when 
i t is brought under tbe Torrens System for the first time. Registreticn 
indicates the passage of title from t he old oWner to tne new owner. 

It has been ug1ied that the Regist rar in issuing a ne-..- cer4ficate 
upon· a subsequent transfer c f registered property or in ltl8king memorials 
of e~-umbraoces on existing certificates of title is exercising judicial 
!'unctions which is a Violation of the California Constitution Article III, 
Section l which prohibits one department of the state .t'rmn exercising £unc­
tions belonging to another. The basis for such an argu:ment ii; that the 
Regl,st rar, en adlldnist rat.ive oUicitl, must perfol"lll a judicial !'unction in 
determjn1ng the legal effect of in.St:nunents filed with him, such as leases, 
deeds, et cetera before he issues t.he new certificate or enters a 111emorial 
of an encwnbrance. In the issuance Of the first certificate when property 
1.s originally broug)'lt under the Torrens Syste!n no such proble~ is involved 
since the certificate is issued by the Registrar under a court order. 

The court in the case or Robinson v Kerrig!Il(l7) discussed t~s consti ­
tutional problem and 11tated that every aclm!iiistrative official is called 
upon from t;!Jne to time to exercise some povere which are legal in effect, 
but. lfhich are 11rerely incidental to hu administrative !'unctions, Since the 
Recorder is merely a ministerial officer bis decision on l egal questions 
is not :final and he maT be ordered by a writ of ?P.anda!llus to act properly. 
'lllis, the court feels is a :iufficient safeguard. '!he provision involving 
the dll,ty of the lieg1Btrar to issue 1SUbsequent certificates has, therefore, 
been upheld &S constitutional, In addition, Section 99 of the Land 'l'itle 
Lal;!· pl'Ovides that the Registrar lr'.&y petition the court for an opinion on. 
bow be should, act in regard to any subsequent transaction when he is in 
doubt , In addition, if the parties disagree as to the way an .interest 
should appear on a certificate they may request a court order giving the 
proper form to be used, 
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The case or In re Seick(ll:I) involves the right of the Registrar to ask 
the court fol: an order iiSto the 111ethod or entering various encUlllbrances on 
tne certilicate of title. The case, however, s tresses the point that an 
appeal. may- be taken from the court order as in the case of any court. order 
an!i the decision of the appellat e cqurt may bold that the order given to 
the Registrar "Was improper end, therefore, should' be changed. 

The conclusion is that the Registrar 111e.y exercise certain judicial 
duties on occasion, but there is a su.tficient. judicia1 control over the 
exercise of these duties. 

It should be noted that there ia an al.ternative method of transferring 
registered property. This is as follows: O, the o"1ler of Lot .! :may endorse 
on his duplicate certificate of title covering Lot .A the fol.loving statement: 

•r, o, grant to P the real property described in this 
certificat.e. Witness •• • band .. • end eeal ••• thi,s • • • 
day of ••• , •••• •(lS) 

This endorsement 10Ust also contain the full name, residence and post-office 
address of the grantee as provided in Section 54 or the Land Tit l e Law. 

This duplicate certificate or title, properly endorsed and acknowledged 
is then delivered to the grantee, P. '.!his is sufficient to transfer the 
property Without the issuance of a new certificate. When this method is 
used the certificate of title in the Registrar's o.frice does not show the 
true state of title, but the duplicate certificate does. A subsequent pur­
chaser fro111 either 0 or P a!ter the transfer to P rill not be mJ.eled since 
be must acquire this duplicate certificate in order to acquire title and 
the duplicate Will ahow the true state of the title . Thia is true whether 
.be takes title by an endorsement on the duplicate certificate or by a sur­
render of the duplicate certificate to the Registrar and the issuance of a 
nev certi!'icate. This alternative method is advantageous in that it saves 
additional expense of issuillg a new c.ertificate. 

Generally, when only a part of the land described in a certi!icate is 
trans.ferred, a new certi!icate is issued to the grantee covering the part. 
transferred to him Bild ·a new certificate is issued to the grantor for the 
part remaining in him. An exception is made when a t ract j,s divided into 
subdivisions designated by numbers or letters on a plat tiled ~'ith the 
Recorder. In such a case; if the own.er or the tract conveys a aubdi:vi:sion 
of this tract, the .Registrar may issue a new certificate to .tbe gre:ntee 
but merely enter a memorandum on the original cerl1!icate and the grantor's 
duplicate, cancelling the certificate as to the subdivision that has been 
conveyed.(20) This, o! course, eaves the issuance of a ·new· certificate to 
the grant.or each time be conveys a subdivision, which involves a considef"­
able amount o! time and expense. 'this process may be continued as long es 
there is room on the orlgintl and duplicate certi!icates !or these nota­
tions. 
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Section 109 or the Land Tit le Law provides that the ovner or regis­
tered land aa;raubdirlde it 1n the. same manner as UZU"egistered land and 
'Mhen thi& 1.s done new certificates must be issued. 

When the oWrier ot • eubdividoD trans!era lots subject to building 
restricti ons, he_,. furnish the re~trar with printed toms ot certiti­
catea ot title to be a.sed by the Registrar and ~ include the restrictions 
in the certi!icatas, These forzM must be approved by the Registrar, but 
he hu no authority over vhat restrictions shall be included. 

.III, PllOCEOORE INVOLVED IN CRE..U'ING EllCIJMllR/JlCES ON l!EGISTE!IBD LAA'D - - -
Tbe procedure involved in creating encumbrance's on registered land is. 

aiJnilar to that involved in a conTeyance of this land, However, the main 
difference is that no nev certificate is issued 1n connection with an en­
cllJllbrance, A aemor1al of the encumbrance is generally JU.de on the origi-
nal and duplicate certificates of title applicable to the property involved. 
The procedure will, bovever, be discussed below. It ia advisable to dis­
cuss TOluntary and inToluntary encumbrances separately due to 8 fey major 
di!'ferences in the proce~ tor registering these two types of enc\llllbrances. 

J. .• FROCEDORE lilVOLVED IN CRBAnNG VOLUNTARY ENCt'MliRANC!S on 
REGISTERED ~ - -

Voluntary enoUl!lbrances include mortgages, trust deeds, and various 
charges against the property., The metbcd of registering such encumbrances 
is ~ .!ollon: 

The ower of the registered property tillB out an instrument such as 
is used 'llhen noD-regil5tered .property ia involTed. (e.g. 1110rtgage, trwst 
deed)~) .Thia must contain the tull name, address of the person who claiJ!ls 
an intert!St under the wtrument, and a statement that the land 1zs regis­
tered land, the .naie o! the regiStered owner and the number or the certifi­
cate of the la.st regist ration thereof. (22) This is ti.led vi.th the Registrar's 
office .together with the duplicate certificate of title to the property. 
Section 55 provides that vhen the instJ'Ul!lent such as a mortgage 1a .tiled 
the .property becOllles subject to this 110rt,gage. Until this ·ti.Ille the l!IOrt-
gage operates merely as a contract to mortgage the property as between the 
parties . Actually, in spite of the language of Section 55 stated above, 
the mortgage does not become a lien until such time as it is actu.all,y en­
tered on the RegiSter ot titles. 

When the inetrwftent is tiled the Registrar endorses the date or til­
ing thereon. (23) .l!ter JllSld.ng a memorial of this instrumen.t on. the origi­
nal certit'icate 1n the Register o! Titles, the Registrar makes a notation 
on the 1110rtgage or other instrument tiled, o! the volume and page of the 
Regieter where the JllelD)rial o! that document vaa made. (2li) This document 
(e.g. Mortgage, !! cetera) is- I>etained by the Registrar 1n IU.e files,(25) 
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When a JllOrtgage , lease or other instrunre1lt creating or dealing "'i th a 
charge upon registered land is in duplicate, triplic·ete, or more part s, only 
one part need be filed with the Registrar. The !!1:gistra:r note s on the origi­
nal certifi cate in the Hegister of Titles whether the mortgage or other :Liist ru­
;nent vas i'iled :L"l duplicate, uiplicaLe , tl cetera . The Reg~!ltr3r Also l!la:-'.-:s 
on t.he other copies of the instrument "mortgagee 1 s duplic11te", "lessor's dup­
licate" , e t ceter<i , and the dat;e o: filing ami thll volume and page of the 
Kegister .mere the mem~riql or that document is entered. He then del ivers 
t hem to the parties entitled thereto. (26) I1' a su!ficient number of copies 
has not been furnished to the Registrar., the RegistTar ma,y make certified 
c opies of the instrunient f iled 1n his oi'!'ice with tne endorsements thereon 
and m<ITk the:n •mortgai',ee •s certified copy, " et ceteI'a. He enters on. the 
Registe r a notation of the 1s s:.iance of these certified copies . These are 
then delivered to the persons e·nr;~tled to t.he111 . These certified copies then: 
have t he s a;ne !orce and effect as duplicates . (27) 

J.s s tated above, the Registrar ma1<ei; a :nemorial of the mort:gage or other 
charge filerl wi t11 him on the original. certificate of title in the Regi s t er o.f 
1'i t l es and also on the owner ' s d-.i.plicato certificate Which has l:een surrendered 
t o the Re gi strar. 

If the insi;rw;ent t.:-ansfe:-s the properly in tru~t , upon conditi:>n o:­
upon lLntation the ReeistroU' must note t his fac t on the original and dupli ­
cate certificates of title. If the trut>tee is given a ;>ower of sale this 
must. be noted on the original am! dllr>licate cP.:-tifioa•,es. If the instrument 
does not s t a te t.h:n, he bas power of s;Ue, a court or<!er must be given in 
order to a1low hi!'I to sel1. A certi "ied co;>y of tn~s order must be .filed 
with the r egi strar md a Jllel!l:>ris.l o!: it entered on the certificate of title . (28) 

Whenever a memorial. is entered on a . certificate of title it must be 
carried fonrard on all cert1fica;es of title until it i s cancelled in the 
proper manner . (29) There is a danger of error s in copying these memorl.a1s 
and. r eferences s evera1 times. This r ecopying also involves a considerable 
amount of tiPle and labor. The r esult is that the personnel of the Regi.s ­
t rar ' s of f i ce mus t be adeqlU!te to meet these demands both 1n calibre of. work 
and in dependability. A su.ffic1E1ntly large s taff is required to attend to 
t!:ie many cleric al. duties involved. ·ln add.i tio:1, the parties in interest must 

• c heck the ltegiste r to s ee that everything has been properly ent ered on the 
Register of Titles. (30) 

The duplicate c erti.fic ate must always be produced in order f.or the 
Registrar to i ssue a ·ne~ one OT enter a memorial . Ail exception is made 
when an order of court is obta.ined directing the Registr ar t o file t he in­
s trument without prod\lction of the duplicat e certificate of title and enter 
i t on the Register . This order i s given by the court only when s uffici ent 
cause i s sho>m. A memorial of the order of cour t :nust be made . (1) Also, 
i f the owner ref uses to ·produce the duplicate certificate a court order may 
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be obtained ordering h:b!i to produce it in court \!lld present it to the Refis­
tr8l' . (<?) 

After t ·he duplicate certificate has been endorsed by i.he Reg:istr8l' •'ith 
the proper me:morials it is returned to the registered oimer who r etains i t 
as proof of his title, The mortgagee or other enc1L11bra.'1cer receives a dUP­
licete copy of the J'IOrtgage or other instrllr.lent for 1>raof of his clai111 
against the property. 

Befor e ret'llrning the duplicat e instruments and certificates, the 
Registrar raust make p·roper entries in the name and property indexes. 

A mortgage or charge on registered property may be assigned or re­
leased. (J) I t is advisable to discuss the method of performing these func­
tions at th.is point. 

To assign a chuge the hol der of such cherge ·executes a written assign­
ment thereof. This is filed with the Registrar together with t he duplicat e 
or certified copy of the instrwnent creating t he cnaree. The llegistrar then 
enters a memorial of this assignment on the certificate of title in the 
Register opposite the charge, a statement 1Jf what priority it has , and a ref ­
erence to that file D"11!1ber noted on bhe assignment . 

Tbe Registrar notes on the instru.111ent filed in his oliice which created 
t ile c harge and the duplicate of this inst.rument presented t o him, the volume 
a.'ld page wbere the memorial of the. assiffTllllent i s ent ered and the dA~e of 
entcy. (I.!) 

When proper ty- is soueht to be assi gned the above proceclu:re i s fo.11owed. 
wn en property is soug.~t to be reieased fr~m the effect of a mortgage or 
other cl:arge t he procedure f-0llowed i s ~he same as i n the transfer of regis­
tered property, except that no new certificate is issued. The inst!'Ul:lent 
which. creat ed the charge is t hen stamped ''cancelled" by the Registrar. 
The memorial of the charge on the Reg.i.Ster a!ld tne duplicate or certified 
copy of the ins trument creating the charge i s also sta.'l!pe.d •ca:icelled.0 (S} 

B. ffiOCED\l?.E INVOLVSD IN CnEA1'111G l!<VOLU::TAiIT 'ENCU}!Bll../ilfC!S ON 
REGISTERED LAND - -
._;;.~-=· ;:. --

The proce<lure involved in creating involu.'ltary l.i$ns is simil.ar to that 
f ollowed in creating voluntary liens. The main d:i.!feren.ce , however, i s that 
the duplicate certificate need not be present ed to the Registrar in order to 
authorize hinl to enter a memorial of the lien on the original. certificat e in 
the Register of Titles . (6 ) 

The types of invol untary liens the':. are most often encountered consist 
of: jud~ent 11.en, attac!iment lien, mecha.'lic ' s lien, lien for taxes or 
assessments . These will be discussed briefly at thu time. 
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A certified copy of the judgnent l'f\!St be file<! with the Repstr;cr r;1y 
t11e judf?'lent creditor . It must com;ain s notation thr.t rer isiercd lrnc ls 
affected, the name of the regist.er.ed olilTler, and the number of the last cer­
ti.ficete of regist.r~tlon . The Ref'i~trar J11U!t then enter a memorial of that 
judgment on the oricin11l cerr.ificne or title coverin!: the propert.Y of the 
judgment debtor on \Jt1ich it is desiN'•i to create a jud!'}'ient lien. Until 
t his memorial is entered , no lien is in existcnce. (7) This requires a lien 
cl.aimMt to detenrlne \Jhether •he nroperty si;,ainst l.'hich he desires to create 
a jud&"ent lien is registered lane. It also requires additional notations 
on the copy of t he jUcl&J'!ent. Tni:: ca••~es Pn addS tional bw-den tor the Juclg­
me!lt creditor. Unde r thP ordinary Recordina S;.-r.tem alJ !:., would have t'I do 
"~uld be to record the copy of t.he jud;:rient in the Recorder16 oCiice. L""11edi­
ately, the judgment would become a lien against all property owned by t he 
judgment debtor in that county. (8) 

2. LE!l OP ATT!.C~~:riT OJ! EXECUTIOI\: 

When a levy of attach.~ent or exec~tion is made on registered land, the 
off icer ma.Ung the levy is reqU.:.red hy Section 92 of t.he Land Title 16.- to 
file a certificate o! the fact of levy. ( 9) In addit.ion, Sertion St.2 of t.l:P 
Code of Civil Procedure states t hat " hen real pro?ert.y subject. to ~he J.l!l'ld 
Title Law is attached a copy of t~e -.-rit or attachment, toi;eL!lcr with a 
de script.ion of the Torrens title cer~~ficin.e, a dMcription of the propert-.r, 
and a notice that it ie attacbed shall be riled with Uie Regi~•r•r of titles 
of the county. It should be noted that this section of the Cojo of Civil 
Procedure also requires tha inctructions to t.he $eri.ff to state that the 
real property ~ be levied upon e!. ther is or is not registered under the 
t..nd Title La"· It can be seen c learly in this insta.1ce that the Land Title 
Law creates addi tional worlc for all 011rtie11 concerried. 

The Registrar then m~es a ~ei'llOrial of this levy of 
original. certii"ir.Ate on f ile in the Repister or :'itle~. 
lien or the attacl\Jltent beco~es effectlve . 

3. MECHAl<IC 1S LIF.M : 

at tac h..,en t on t he 
~t thPt tine the 

When a MechMic 's Lie..'1 is sou~ht. to be enforced against registered 
property it is necessary to record a not~ce of this lien in the County 
Recorjer•s Office and also file a Notice of Lien \Jith the Registrar who makes 
a memorial of it on the ori~in~l cer.ificate o~ title to the property in­
volved. (10) This notice of 1\en nust state that. the land is Torrens pro;ierty, 
the name of the owner, and the nunber of the certificate of title covering 
the property. It shonld be filed 1;<ithin the period allowed tor recording 
such lien. (11) The propr iety of requiring this extra step has been dis­
cussed by the court in thA case of l!annond Lunher Co. v Moore . (12) In this 
case a materialmRn had furnished materials i"Ora'-bu~lding to be erected on 
registered property. lie then recorded a notice of his mechanic 1 s lien, but 
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f ailed to file it .. -1th the Registrar. As a consequence, be vu not pemit.­
ted to enforce o mechanic 's lien a&ainst the property. 

A mechanic •s lien is provided for l:y Article IV, Section 21. of the 
Calitornia Constitution. The method or er.forceo;ent of the lien i s l eft to 
the legislt;.ture with only the limi \at.ion t.hat the lien cleima.'lt is not to be 
unduly hampered in his exercise or the lien. The court in the Hammond case 
did not conside.r the requirement of filing the Notice or Mechanic'~ Lien llith 
the Registrar as being unduly burrlensome. It is merely a supplementary step 
which is .incidental to the general procedure involved in the enforcement of 
a mechanic's lien. In addition, the court held that the additional notations 
required to be put on the Notice of Lien vere not unreasonably burdensome. 
This information can readily be obtained from the indexes in the Regist rar's 
office and the orieinal certificate of tit l e. 

As a practical matter, however, t hes e requirements do put a mechanic in 
a difficult position. He i:iust detenod.rte at Ms peril wh!!ther t he property 
is r egistered pro;:>erty or not. and act accordir.ely. 

Sect.ion 93 of the Land Title Law St.stes that no lien is created UJlt.il 
auch noti ce has been filed with the Registrar. Tne court in the Hammond 
c ase indicates by dict.~m that t his part of the statute is unconstituti onal, 
since t he California Constitution provides t hat the lien ia created when 
the materials are furnished, The leghl.a.t ure cannot change the date of 
creation of the lien , but merely i ts method of enfor oE!l!lent. Even ii this 
section 15 unconstitutional, the court hol~s that it is separable from the 
rest of Secti on 93 of the Act requirinb registration of such not ice bsfore 
enforcement of the lien. The conclusion is, t herefore, that the lien is 
created when the materials are furnished, but if registered property is in~ 
volved the lien cannot be enforced 'Until the Notice has been recorded and 
registert1d. (lJ) 

I;. LIE?I FOR T/'.x?S AND AS~S.'.GJ11'5 : 

In general, the procedure followed when this type of lien i s involved 
is ailrJ..lar to Ule procedure outlined above in connection with other involun­
tary lien s . A special procedure is required, however, when the lien is en­
forced pursuant tc an OrdinMce !or Public Improverrent. When an O.r dinance 
or a city, town, or county ie passed to lay out, change or repair atreets, 
drains, et cetere or melce any other public "'1J>rovement, and the expense is 
to be paid out of assessments mde on real est at e, the foll.o"1.ng steps must 
be taken. 

'lhe Clerk of the Board passin8 tbe Ordinance must within S days after 
the OrdiJlance has been passed, f ile a notice of its passage with the Regis­
trar and a m.emorial l!IUSt be noted on the Register. (14) 

It the Ordinance is repealed, the of't'icer authorized to collect the 
asaesam.ents must within 5 days aft.er the r epeal noti!;y the Registrar 1n 
writing. The Registrar will then cancel the memorlal, ( l S) 
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Two cases, Board of Pension Corn1ssi onel's .v HurlcUJ.•t{ll':) snC. :iutledge 
v City of Eureka\171: have passed on thP. e!:fect. of the failure of the officer 
to~e""the proper notices to the Registrzr. 'J'hese cases botr. hela that the 
r~qu irepie:-it of f'ilinv the special not ice "B"' merely dj_i-~ctorv and failure to­
fil!! aid not a.ffec t. the exi:<tence of the lien a1:.ainst. reF.ister ·ed nroner t.y 
f or street irop rovei;ents. 1'he r esult would be t hat a subsequent purehaser or 
e~cumbrancer of this property would be subject to this lien alt.hough it aid 
not a~pear on the orieinal or duplicate certificate of title. !his, of 
course, is an i nstw c e in .which the certificste of title does not show the 
t rue s t ·ate of the title, and therefore, is not conclus.ive evidence o.f title. 
Foi- otner inst.sncecS in which t he certificate is not conclusive see Chapter L. 

IV . PllOCEDURE FOL1.C\1E!l l\ I 1'H RESPF.CT TO !·f!SCEU.A1.1WUS TP.AllSACTI.ONS 
I~VOLVI/IG REGISTE.'IBD LAND -

A. COURT SJ.l.ES: ----
When registered property is under the court's jurisdi ction due to an 

insolvency, probate, or equity proceed.inf, the trans.fer of such property is 
made in t he manner required by State law. °1-.'ben the court orden a s;;le, le~se , 
et cetera of such property the decree must order the Regist rar to iss~e a new 
certificate of t itle or make a memorial on the existing certificate (which­
ever the case r equires ) in accord with the decree. (18) 

The executor or other party involved must file e certified copy of this 
decree vith the Regietrs.r together 1o1it h a deed or inet.TUJ11ent executed in 
accord vith that decree and a certified copy of t he ore.er co"nfinninp. the sal e 
of the property 1.f one is required. (19) 

The Regist rar 1otill then issue a new certificate or make a proper memor­
W o.n the existing certificat e as required by the court decree. The cer­
tifkate or memorial is th en stated to be •conclusive evidence in favor of 
tll per.!;ons thereafter depending thereon. 11 ( 20) 

When regis t ered property is sold by cou.rt order l:.o satisfy a judgment, 
t he purchaser under such s~le must file a certified copy of the decree of 
of the court ordering such sale, together with a confinnation if required 
and a cert ificat e of the officer that the tenns of the sale ha'le been com­
plied l<ith. '!he property is then transferred on tne rei;ist er and a new 
cert ificate issued to the purchaser. (21) 

.B. PARTITION: 

The oi.'Tler of an undivided interest in registered land .may bring an 
actio.n !or partition. He must incl.ode as parties in such ac tion all oer:ons 
that are shown by the Register to have s.n int erest in the property, He must 
then file a notice of this action With the Registrar \lno enters a memoriel 
t hereof on the Register. If the property is ordered sold by the court a 



certified copy of the decree, a c~rlified copy of tne confin-~~~ion of the 
sale, and a cer tific.:te of the officer maldnt; the sale, mu:'<t be fil.er, \<it;t. 
the Re&is t rar . The Rel;istrar then tr?nsfers the proper1:y on tile Refister 
and issues a certific1>te of title to the purchaser. (221 

II the 'OT'Operty is merely :ill otted to v;irious i>er~or:s , those nenons 
lllUS.t file a certified copy of the court order with the. Registrar who issi:es 
new certificates to those cers ons . (23 ) 

If the o"!ler of an unaivided interest has given a mortgaee on t.his in­
t erest and tbe property is then partitioned, tnis mortgage ~"'ill or.J.y afiect 
the interest which this party nas in tne property as set off by the parti­
t ion, Tbe Registrar must make a notation on the instTUJr.1mt c r eetinF the 
l ien on file in his office, stating that the property has been so ~arLi-
tioned. A new certificate is t !ien issued co11taininE e mellloriel or this lier.. (24 ) 

\1hen any s ui.t im.-o1ving registere:! '.!.and 1s oismissec or an:r j ud!l1"ent 
,satisfied, t:ne instrwM'1nt showin; the dismisstl or satisfaction m11st be fil.ed 
w;i.tn tne Registrar by the proper

0

oftioer or clerk oI the court ~d certiJ'ie~ 
by the person filing tne ins tT\ll!lent . The ?.eost.ro:r then cu.eels tne .memorial 
of sucn suit or jud~ent on the certificate of title and enters a memorial of 
the dismissal or s<>t·isf;ic t.ion . 

'rhe sa:rie ni-xedure is followed WhP-11 an att .ach.11ent or execution is re­
leased or discharged. (25) 

D. LT c: l'"' D"' " • ~ ...:!.!.--'~· 

A. notice of penC.enc-y of S'.iit deal.1.>ig with rcgisi:eretl ' la~ mus t. be filed 
with t .he lteeis l rar and a me:r.oris1 l!l&de on the register. 1.0 not::.Ce of pen­
dency o~ action is eiven unt~l this has been done . Thin does not ao?ly to 
attAcb.~ent j roceedlngs when the officer mal<ine the levy fil.es his cer-tifi­
cate as discussed above in the section on At+~acll.T<ents. {20) 

E. Ric:!!r 0£ EHDl£NT OOHll!N: 

The r ight or· eminent dom2in. .is not ei"fected by the Land Title La:·•. 
~-'hen an action has been b-cugl'lt to exercise this r ii::ht , R certiti.P.d ~PY 
of the jUdrnent must be filed and a rnemoran<l\ll'I rn~d(" on the Re;!ister . A 
new certificate is 'then i:s,<.11ed t;O tne person, cor-)Orpt~?n or other body 
entit.led to tne property ta.~en by eminent dor.rai:1 . (27) 

When a ?erson is i;iven a power of attorney to act. . f'or another in con­
v cyini; or deal.in~ with registered land , the inst.runent ti ving hi.r.1 such pow~r 



:riust. be f~letl ·.:itn :.ne Re;.;ls•.r2r :>nd a l'IB"l:>ri~l enter~ on •he ar· ·i1,e! 
and duj.•licat2 certificates . The a 11ent 1'1 .. j on re'! 1-'"l~ ~iive ~ ce:-1.; f\ec 
co-:>y of the pcrn-e!' o! e•,torney en:lorsec OJ" ~he lk;;t;;1;r:.r . 

\\llen an appeal is ta:C en b:o;;i any oc :.ion under the Land l'i l.l" J,nw .,r 
decree aff~cting reeii1tered lands the clerk o!' the court in l<nich t.he r:ntic., 
of appeal is filed lllUSt not.l.f:y Lh~ Re:rist.rar \lho t.nen en-..er~ a "lemortnl :>.!' 
this appeal . (28) 

R. TIW·'.J.,AT!Ol, OF JOI~ 1'S;:A1:cy: ----
When non-registered prope-rt..v is invol v11d AHd de.ri.th of a jotnt. tenant. 

occ~rs, the survivor must obtaln s cour~ order tet"!lli..,stinF. the joi.~t tenan­
cy. Probat-e Code ~ctl:>ns 1170-117' ~rov11e ror the proce1ure to be !oilowerl 
in such case. 

~~en Tegi~tere<I property is involved and the jolnt 1;en~nc•1 is te~­

nat'!d by death Sec ti:>n 98 o~ the Land 1'1tle ;..,.. reoui.res t.hf! Sllrvl vor to 
?eti ti?n t.rie court for an order ~r. .. inat.ine t.he joint. tenancy anrl cr.!er-
1nr, the Reeistrar to 1s~ne a new cert11'tca~e in the survivor' s n11:r.e . Not~a 
or thP pende~cy or this mu~t h~ filed wit.h t he Rec.istr Pr who not.e~ it on 
l.nP, ce:rtilica~e . After not~CA t?nd hearin~ the court orders tho tennination 
o! tha join~ t.enanc:t if it is proper and o:-ders t..'1.e Re'list.r 'lr to issue r 
ncu certificate ti> tho survivor. The survivor ITl!lSt t.hen rile l< Hh ~he Reris­
t.rar a ce:-tifl.ed copy of r,n,. o:lecri!e 2Jld t.nA ;'h1pl1c:it.e certi~ice t.e or t.it.l.e 
(iI it is aval13ble) and :u1 a:'fi·~a,·1t a3 to \lbe~her t.he pr;,op~rty is t.o be 
held as co="•unity property or se;:>arat.e p::-o:>ert.v. The ~egist.rar .. 111 t.nen 
issue a new certit'icp~,e in accorda:-.ce ·."i tr. the decN<e o!' court, a co.,y o!' 
which nas ~n file~ wttn hi.'l'I . 

Tne sarne procedure is follow~o >.11en ;, lt:'e es-:.u~ or homP.St.!lad is ter­
minated. (29) 

r. 1·1<x gg ~ P.E~r~r::::cw Lhro: 

\..hen re;:istered lnnj is so!rl tor deHnquent tax-s, the pr;)c~~ure i s 
t t1e s11:ne as that involvec 1<nen :ion- :-e.•islereJ lane is s o1".l fo-:- d,.linr;~e::t 
t,axes . T!!e pr:in~rt.:1 is \leclared s old to I.he ~t.ate, nel;i by the !:1.4te ror 
S years, and t.hen sol~ at.~ tax s~le to thP ht~he~L ~\iner, whn r~re\ve~ 
" de~ t.o tne :ir:ioertv srter oayi!l~ hi~ bit! . \-!l1e!1 "orre:is .,ro,.,cr~ 1· j!; in­
volved this purchaser at. lne t.:ix s~le mu'lt. C?'1!111 >i1tt. 11~-' i ·! on:-l re'l•lir" ­
menL~ ;;s Iollow:o;: 



l , NO'T'ICE O? r'\BCHASE: 

The ourchaser who buys reo:ist.ered property at a t:>.X ·Sele must , w;it.Mr, 
f i ve days a fter the purchase, file a \.Till.en not.ice of s-.ich p11rcil;..i;e w~t.n 
t!le Ref'i S"trar 1s office. Re nu~t ! iJe 2 s uff'i.cien:.. rH.uiber o f eopie, "to 
sen~ to persons who have .e.n in~erest i n t~e propPrcy-. 

The Registrar then enters a me1'!0rial of t~.i.E p·.ircr.111'e on the or.i.r:inal 
certificate of titl e in his office. Ile then Mails to t-he person:; named i n 
t he certificate pnd memorials, a copy· 0£ the notice. (JUJ 

2 . TAX D:::Z:O: - - ---
A.f~er the purchaser pi>.ys the amount of his bid, a d;;ed to the property 

i s issued to him. T"nis deed must then be. presenteJ ~o the ftegistrar who 
ma'<es a memorial of i t on tbe Regi.st e.r . This i'ilinv, of the deed 12 an 
a~reement to transfer the title in effect. (l ) '!'he purchaser does not actu­
a!ly receive title until the following steps are complied ~ith: 

1. The purchaser who ho.l:ls this t ax deed .files with the clerk of the 
Superior Court an applic~tion for a decree showir!r. title to this .!and to be 
vested in hlr.1 . (21 

2 . After pr oper notice is eiven to all inter~sted parties, and a pro­
per hearing is held, a decree is rendered sho"int> the condition o.: tne tit le 
and who is t he owner of the property. 

3. A certified copy of .tne decree is then filed 1<ith tne Redstr ar 
who i ssues a certificate in accortl8nce with ihe t !>lns and conditions or t;he 
dAcree . (3) The Registrar cancel s the old certi.ficate in the usual mar..ner. 

All these .formalities are required before a purch<>ser can actually ac­
quire t itle t;o re~i~tered property s t "' tax s ale. These .requi.rem.e.nt; are 
for t.he protec t ion of the or4;inal owner ·•hose property has been sold :for 
delinquent tax~s . 

~hen the property is first d~claren sold to the St~te for tllx?.~ and 
befor e the five year holiling oy the StatR, a simil..r procedure is J'ollowed . 
Tbe t"x coliector 1nus t; ;;ithin f iv.o diw~ f~ile a notice that tt>.is pro;ierty 
h11s been ceclared sou to the State . The Regi.st.r ar then enter s a m.emo:-t.al 
on the He~ister and mails notices to tne intet'es~ed parties. (.I.) Sectioh 
77 of the Land Titl e Law states: " Unless sur.h notice iS filed as herein 
pr0vided, the land shall be f orever rele~sed from the e.ffect of S'.ich s ale, 
and no deed s hall be i s S•Jed in purs•Jance thereof." The case of In fte 
SeiCX (S) dec l ared that the pr ovision for not.i.ce .,ithin five days is mandator-1 
9.nd i f not complied wj th a new sale to the State would have to be decl ared 
and a notice f iled within f i ve days i'rom ~he date of that sale, The five 
year period during which the State ~ust hold and ~!rich is the oeriod for 
r adeMpti on .. begins running fro?11 th~ dat e of t.he second s ale . 



I! the property after five years• holding by the St.ate is not. pur­
chased by a priva~ indivi1ua1, a deed to the ?rooerty is piven to t.hE' 
State. This deed Must ~hen be filed with the Regist rar who issues a new 
certificate of title to the State end cancels the old certificate. It is 
not necessa:r:; in this case to obtain a decree of court as reouired when 
the purchaser at the tax sale is a private individual.(6) · 

If the owner of the prooerty redee.'115 the nroperty durint the period 
of redemption, a certificate of rede:r.ption must be filed with ~he Re?is­
trar. The P.egistrar then cancels the 111eiiiorial of the stle to the St.2te 
upon the certificate of title.(7) 

v. P.fivCE!lURE Ill11uLVED IN H/>Y.TS\l 1.1.TL:tA TIO:!S' CO!tR::X:TIO~ s u.D C!il<SC'S 
ftl CERTITICA1'B OF Tm-:; Ok INSrRtr.-:EJ;TS m 't1I'li! .@2 i!§IST.AA."! 

.Section 97 of the Land Title Law requires changes in a certi.t'icate to 
be 1llade in the manner provided by Section 96 of t.he statute. Section 98 
requires a petition to the court, notice and a hearing. This is discussed 
in .. ore detail belO\I. 

The grounds for correction, alteration, or cancellation are as follo1'S: 

l. >.n interest. appearing on tne cer"vificate has teminated or ceased. 
(see discussion of tennination of joint tenancy above). 

2. New interests have arisen vhich are not sbo~'tl on the certificate. 

) . T'ne cert ificate or memorial has been made by mistake. 

4. Change of name. 

5. Cl"-'ller refistered as ~ied is no longer l'drr:ied. 

6. Corporation bas been dissolved. 

1. Any other reasonable .grou.'ld. 

A person in interest begins the proceedings by a petition to the court. 
The court then issues an order for a swr.mone to be issued to all persons in­
terested in the property. After service is Made on these parties and notice 
gi ven to the Registrar vho makes a notation of the petition on the certifi­
cate, a hearing is held. l'"ne court then grants an order to the Registrar to 
make "the correction if the court detemines it is necessary. 

A certified copy o! the court order is then !11ed with the Registrar 
who makes the correction. 

An illustration of the o~eration of Section 98 of the Land Title Law 
pr oviding f or correction of a certificate is as follows : 
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Blackacre, which was re.gistered in O•s name, was owned by O. ;. judg­
ment and attachment had been obtai ned against X by a credi~or o~ X a'ld had 
hi!en entered on th~ cert.ificate -of title coveri n ! !!lacker.re, by mistake. 
X was noc the owner of Black acre and the proper·t y W?S no;. rer,i ste:;-ed in X' s 
name. t n a~tion wes. brouvht by O to have the mB1'lor i 11J of thi~ j12drinent r e-­
moved. This i s a pro>Jer situat ion in which to brin;: an ac t ion und~er Sect ion 
98 and ~he court wou~ o:I order the Registrar to remove t.he memori!Q of tne 
judcment. (8 ) 

~.ore :serfo:.is p;ro!>lems ar& prese.'lted , b::>"ilever, when rii>Ji t s of bona fi1e 
pnn:h?Sers are involved. Section 98 states that t.tie court may l'lot impair 
•he ri<>h~s of a hona .fide purchaser even i n co=inection 'o'ith the correction 
of a certificate of title . In addition, Section 98 does not permit the 
court. to open the original. decree o! registrat ion in a proceedin:: to con-ect 
a certificate. It would seem that this section has been overlooked arid dis­
regarded by the court in several dec.is1ons discussed in connection wi th the 
inconclusiveness of t.he certificate of ti.tle. 

Section 28 o! the Torrens Act provides for a simpler method or a change 
of name in a certificate . ·The owner whose name incorrectlywa~ re~istered 
or becomes changed, may file an application with the court for a change of 
name in the cert ificate. When he p:roves t he requi.site facts and proi:iiJCes 
the duplicate cer tilicate t he court orders the new certificate to be ls~med 
by the Ree is t rar ><i.th the necessar; cha."lf e in name. This may be heard and 
acted on by t.he court with or witnout notice, in its discretion . This metho1 
appears to be the sole m.ethod of change of name when marriage is involved. 
Tf the change of name is fl>r some other reason either the procedure in this 
.Sec t ion 28 or ·t he procedure 1ri Section 96 discussed above may 1:e used to 
acquire the necessary change in the certificat e. 

When a deed or other instrument ~$ filed with the Registrar, the address 
of the grantee must ·be contained in t he deed . If the address is changed a 
writt.en stetement of such change, duly acknowledged, must be filed with the 
Registrar, The Registrar then endorses t his change on the deed or other in­
s t rument. ( 9) 

wnen a dupli cate certificate is lost or destroyed the owner of reg­
iswred oroperty nay aoply to tl;e court for an order direct ing the .Registrar 
to issue a certified copy of .the original certificate. The court grant s 
such o:rder after prover notice and hearing. A certified copy ot the order 
must be filed with the Registrar who then makes a certifl:ed copy of the 
original certificate c>.nd notes on the Register the faco o! the issuance of 
this certified copy. (10) 

A cert.i!iec\ copy may also be issue.d by the Registrar for use as evi­
dence upon court order. Similar notations are made as described above. (11) 



Prior to Nove1llber 1950, property could not be withdraWTI l'rom the 'forrans 
System. Due to the difficulties connected with r ef:istered proper ty a .meas·~n· 
(proposition ll) was p.;ssed in Novemb&r 1950 pe=ittinr,, rccist er ed ormen to 
rlthdra,. their property, Sections Lll . l t o liB. 9 'WErf! addt?rl t<> the lane: :')tl'! 
la,. and provide for the i'ollcwint; procedurn for •d:thdr.11-ral: 

The registered a.mer filas r.ith t.he He".i3t.rar of litl<?s a Vflrifier. 
pet.i ti on for wi thclra 'IQ 1 s I.a tint;: 

1. The names of the registered O'llllers . 

2 . T"ne name of the person in whose 11'-lll\e the propert~ was orlginally 
registered. 

J . Description of the propert.y . 

b . 'iwr.ber of last certi!'ica-r.e of title . 

$ . .-.ame end address 01 all persons with an i!Jterest in the propP:t!' 
as shown on the J...st certificate . 

6 . Request that the property De Wit.hclr .. 1m anc put back under the 
pr0\1.sions of the general r~cordilll! laws . 

The duplicate certificate of title llllst bo presented to the t<e;;istrar 
for cancellation. l'1ben the abov~ petition is f.iJ.ed this certi.ficate m;;st 
be filed rith i t . The Regist r.or then cancels the or i [!i r.al ana duplicate 
cert:Lfirote5 and issues a cert.i.!'icat.e or the cancellation of these cert:if.i ­
cates end Withdra'llal or the land. 

The Registrar then oakes a notation or the fact of issuance or trus 
certificate o! rlthdra'llal in the Regi.ster of Titles and notes the s=e in 
th~ ro1<= C!nc property indexes . He then files a copy of thill certUicate 
with t he documents t h.:lt have been !'ile:I in coruiection with the last cer­
t ificate of tit.le . 

The last certificate of title and certUicate of wi t.hdra"•al are then 
r ocorded with the Count y Record.er of the county i.'I 11hic:h the land .ll<!s a:ui 
are returned to the Regis trar to be filed with a notat.ion of the fact and 
pl.ace of r ecordin& endor sed on the;:i . 

The ner.order then indexes the certir1c:ate of ·nthdrowal and the c~n­
celled cert ificate of titl e undP.r the: nar.ie of each person shown on th.I! c..1·­
tificate of title to have an inuirest in the pr operty a.~d under tho na:nt< of 
the last regist ered Olmer and the firs\. roeis~d owMr . 



When these. certificates are recorded the property is again subject to 
the recording acts and all subsequent parties dealtng With the pro~rty are· 
deemed to he_ve const ructive notice of a1l documents filed previously "ith 
the r egistrar in connection with this property. 

Wi tbdrallal does not affect the ori!!'inel determination of t itle by the 
court in the initial registration proceedings. J>.11 instruments filed with 
the ReF,istrar in connection with that property are then part o! the record 
chain of title. 

II any person has not consented to the 'Ni thdra11al be shall continue to 
have any rights against the Insurance fund 11hicl\ he bad before withdrawal . 



FOOTl\Vl'::'.:l l'IJ CHJ\PTE.'l J: P:.:tOCf.DU!!E u;voLVFD TN SUl:!EF.C-11£111' DEJ.LD O!! 1Tl'!t 
REf:I~T"t.!U:.D u~n - --

1. Land Title La"·• Se ction liL. 

2 . ~. Section llO. 

3. Ibid, Sections LB and 53. 

L. ~. Sections L7 and 53. 

5. I bid• Section $L. 

6. Ibid , Section LB. Fitzsimmons! Raiche, 6J Cal App (2) 398. 

7. 

8. 

9. 

10 . 

11. 

12. 

13. 

l.L. 

15. 

16. 

Land Title Law, Section 55, Section 32 . --- -
T'nompson, Real, ProDerty {Penn. Ed. ) Vol. 8, Sec. LLlS. 

See 7 Ctlifornia Law Review, p. 75 for furth er i t ems in connection 
llith t he Torrens Syot em that are t :1Jl1e consllllling . 

Land Titl e La,,., Section 5·s. 

10 Atty. Oenl 's QE:!. L2. 

Land Title Law, Sect ion 50. -- --- --
Ibid, Section 48. 

Ibid, Sections Sl and 52. 

Ibid, Sect ion 48. 

Ibid , Sec t ion 32. 

151 C.al liO. This case declared the 1897 Statute which was the fore­
runner of the present Lend Title Law constitutional. The 1897· statut e 
was entitled "An Act for t he certification of land titles and the ~im­
pillication of the transfer of i-eal estate , " Cal. Stats. 1897, p . 138. 
This C'sse of. Robinson v Kerrigan has subsequently been considered as 
appli cable to the later 191S statute which is our present Lend Title 
Law in Frances Investment Co. ! Superior ~' 189 Cal 107 end also 
in 10 Atty. Oenl's QI:!!• 42. Both of these cases assumed its appli­
cability without much disciu:sion. The question of constitutionality 
hss never been raised in any detail since the Robinson case. See 
Chapter l of this paper for a ~ore thorough discussion of the consti­
tutionality of the Land Title· La~· (Torrens Act). See also Powell, 



Richard R., .,·Re[lstrl'tion ~£: t,he Title .to Land in ·the ~ of ~ 'lot\<,• 
(l!T.3fl) , prepared for the l<ew York Law Society Unde.r a Gr ant hom the 
Carne~ie Corpor ation, S\lpplemcnt A, p, 69. See 7 Calif~ La;: Review 
p . 75 for a c.onsider«t i on of the .quest.ion of the r .ight of t he Recorder 
to d.etenuine the effect of document~ deposit ed with hill!, which is_ a· 
constj tutional question. 

18. L6 Cal App 36.3. 

l~ . ~ T~tle Lall, Section 53 , 

20. ~. Section L9. 

21. 

22 . 

23. 

21; . 

25. 

26. 

27. 

28. 

29. 

.30. 

1 . 

2. 

.3. 

li. 

s. 
6. 

7, 

~. Sect.ion 53. 

l b.id , Sections .>L and L7 . 

Ibid _, Section 50. 

Ibid, Section 60. 

~. Section SL 

~. Section 61. 

Ibid, Section 62. 

~. Sections 67- 7\l . 

Ibid, Section LJ . 

7 California Law Review, p . 75, See Chapter 1 !or a f'urther discussion 
of the. defectSin t.he. Torrens System. (Part IV) 

~ ~ ~' Section 60. 

Drexler ! Hu!nacel, 76 Cal App (2) 606. 

~Title~' Section 63 • 

~. Section 63. 

~. Section 6L. 

~. Section 60. 

ill£, Sections 95 and 91. 

- 70-



~. 7 CaJiforr.i~ Lew RPview 75. 

9. Lwd 'ritle ~' Section 92. 

10 , OJ!:den, n. IJ ., Outline of~ Title.s (19L7), Clumi.er X~. 

ll. 7 California ta1o1 Review, p . 87, foot-not.e #29. 

12. 10/J Cal !pp 528 . 

1). See 7 California Law Re\·iew, ·p . 75 for a conchision contrR to thP. 
lfarnmond case. This, of course, was written before the court had 
passed on the cons ti t uti.ona11 ty of this part of the Tor.rens Statnte. 

ll: . I.end 1'i tle Law, Section 91J. 

J; . Ibid, Section 9/J. 

16. 7 Cal App (2) 568. 

17. 19) Cal LOii . 

18 . Land 1'itle 1.aw, Section 12. In 1931, Probate Code Sect ion l ?.?.J re­
quiring the7ourt t<> include in the decree an orcer to the Rei;isi:.rar 
to i ssue a new certificate when regi.stered proper ty is ordered sold 
in II probate proceeding . This is t.he same es r.equired by Land Title 
Law, Section 72 . - -

lS'. Land Titl e Law, Sections 71, 72, 7J. Sec•ions 7L and 75 inciicat.e 
when a confiiiiiation is recuired. 

20. Land Title Law, Sections 7/J m d 76 . 

21 . Ibid, Section 8!1 •. 

?.2 . Ibid, Sections 811, l Olt , A6 . 

23. ~. Sect.ion 1\5. 

2L . Ibid , Sect;ion 8( . 

25. Ibid, Sections 90 and 96. 

26. !bid', Section 89. 

27. ~. Sect.ion 101. 

28. ~. Section 107. 

- Ti.-



:?~ . 1'i tle lns\!ri-r.ce ~ i'Tu Ft. Compa.'ly ' s Ha.ncrook ~or :'Hle t;en (19li1<) 
p . 14~ end 146. - - -

30. L;;r,d Thle Law, Sec;LJ:on 30. Section 56 st.atr.cs t.hnt. when s\!Ch not'!tion 
~brnmRMA trani<l'er of the pT'opert.;v 11NsL st.Ate t.he.t. it. is subject. 
to ~be tAX Sf le a."ld the ne>1 certl~ic~te ; ss>.1ed lllUSt. so st.~tt . 

1. !bid, Section 78. 

2 . !Cid, St'ction 78. 

) . ]bid, Sections 79, 80, 82. 

!.. L~nd 1ll!! L&w, Sect.ion 77. 

5. L6 CRl App J6J . Discus~ed in case note, 8 California Law Review, 
p . t.50. 

b. ~id, Sections 78, 81. 

7. Tuid, Sec t.i on 113. 

fl . p;oneer J.b~tract Et::_. Co. ! F'eraud, 91 CaJ. Ap;> ns is a case involving 
fac ts sl~1ilar t.o this illustration a.Lt.hough complicated by otht>.r fact:>n. 

S' . L~nc! Title Law, Sect.ion SL . 

10 . Ibid, Sccti~n 27 . 

11. Ibid , Section 27 . 

- 7"-



Chapter It: EFFECT OF iIBGISt?.t.TIO?I OF FP:O?El\7Y UlllliR 'IOftRElS sYSTI::·I 
- OiY Universityof Southern CaH rornia) 

I. Il;'rrl>DUCl'IO!I 

The advocates of the l'orrens Registration S~tem claim that it hs.s 
two primary objectives. These consist of (l) a simplified me thod of 
conveyancing of real property and (2) a conclusive determination of title 
to property. The way ill -..tlich these two objecti.ves are to be carried out 
bas been discussed in detail in fomer chapters. The fin.al. question of 
vhether eithE:r of these t •-o objectives bas actually been carried out in 
practice to aey- great extent in Cali1'ornia rm•ins to be anal,y:ed in ~ 
chapter. The question can best be illustr ated by the J'ollorlnt example: 

A. is the registered owner of Blackacre, which he desires to sell to P. 
A el<ecutes a deed covering the property, conveying it to P. The deed, 
together vit.h A's duplicate certificate of title to the property is given 
to the registrar . The registrar after making appropriate entries, issues 
a certificate of title to the property to P. Theoretically, P has a title 
to the property llhich is subject. ~ to the enctW.brance5 and int.erests 
listed on !Us certificate. These e.ncunbrances and interests 1n turn 
would be based on the encumbrances and interests appear:inc on thi. or ig,in3.l 
certificate of tit.le vhich is filed in the regist.rar' s office. ? is, 
theoret.ically, allowed to rel;; cou:ple~ on the state of the tit.le as it 
appears- in this cerlificate. This el tes long , tedious title searches 
and a.n;y off-the-record 11Jatter.s such as fz·aud, non-delivery of a deecl 111 
the chain of title, et cetera, which havt been noted as serious defecU! 
connacted wi th the reoording syste111. The picture as p.tinteci in this way 
is very sat.isfactory. It provides a method of ~cquiring perfect t.1 th 
protection simiar to the registration systelll used in connection v.if.t1 the 
transfer of mtor vehicles. 1n addition, the Torrens Syster.l makes 
provision for a.n Assurance !'und to protect a &ainst loss !roz:: t he opera;;io:i 
of the System. The outward s11"plidty ot the gyst.em is very ap;>ealing. 
It appears to answer all the problems that are present in tht! racording 
systt!la and !Urnish insurance a ;;ainst los:s. 

In actual practice, however, it has been found, particularly in 
California, tllat the purcha.ser does not receive the perfect protection 
outli.oed above. In fact, on a cl,ost::- scrutiny of the Torrflns System in 
California, it is diacovered that he i5 act-ually subject to mill\)' interests 
which do not appt!ar on the certificat.e and many of which could be discovered 
o~ by a thorough investigation of the origina.1 -proceedin€s in ~hich the 
property was initillly brought under the Torrens Systet:1. Wherever the pur­
chaoer is, in fact, subject to interest.$ not appearing on the certiticate, 
the Torrens Syste= breaks down and fails to achieve its ~ purpose of 
providing a concl\1$ive cert.i£icate of title. 

The purchaser is subject to varioU5 interests (not a ppearill€ on the 
certificate) by reason of statutory provuions , These include various short 



tenn leases, tax liens, .!,!: cet.era, listed ill the Land Title Lav and discussed 
below. Other interests not sbown on t.he certificate a.tf ect the subsequent 
purchaser by reasOD of judicial decisions. These lncl"llde interests ot 
parties cot properly notified in the ori&inal proceeding for registration or 
interests or parties fraudu1ently omitted Iron the ori,;-tna.1 proceedints, ~ 
cetera. 

In addition to these matters, a purchaser must always guard hie 
certificate of title against loss . This is important as is shown by the 
follolli:ne il.1ustration1 

· P, the purchaser of Black.acre, loses his duplicate cer tifi cate. X, a 
thief, finds the certificate, fortes P's lla!!!e to the certificate and 
transfers it to B, a bona fide purchaser. P has no right ag&Wt !l, since 
the certificate represents title and B has acquired it in good faith. P is 
left. With recourse against the >.s surcnce Fund, llhich is a t best, aerel;y a 
monet.ary subs t itute for the land \lhich he purchased. The final lliillusion­
ment. in the Ca.lifornia s itua tion, i s that the Assurance Fund ~ been 
bankrupt, leaving P with a w rthless clail: . 'I'.his appears to be rather a 
severe b.ardsh.ip when the owner had not been careless or negligent in losing 
hU certificate. Of course, in order to 111&intain the system o! a conclusive 
certificate B must be protected and IJlUSt receive title to the PTOPerty. 
However , it seems that some satisfac t ion s hould be allowed P for his l oss . 

These defects will. be discussed in greater detail belov under the 
fol.lowint heodinis: 

(l) Intere$tS not appear ing on the certi£icate to which a' purchaser 
is subject by statute. 

(2) Interests not appearing on the certif icate due to defects in the 
i.oi tial proceedings for r ec.is tra tion. 

(3) Interests not appearine; on t..li.e certi.!icate which r esult trom 
cerective transfers in the chain of title . 

(4) Events s ubsequent to purchase of regist ered land which cause loss 
of the purchaser's title (e. g . fraud and forgery ). 

n. I NTERES1S !lvT APPEARll'IU O?l TH£ CERTIFICATE TO Wl!ICH A PURCHASER. IS 
SUllJECT EYS'i'ATU'l'E. - - - - - -

Section JL of t he Land Title Law states that a r egistered owner holds 
his property subject to such estates , mortgages , l iens, chuges and interests 
which are noted ill the lut certificate of tiUe EXCEPT: 

111 , Arry subsisting lease or a~eemeot !or a lease for a period not 
exceeding one year, where there is actual occupation of t he land 
under lease. The tenn " lease" shill. include a verbal letting. 



2 . All land embraced in the descr ipt·fon contained in the certilic.ate 
which has theretofore been lega~ dedicated as or dec:tared by a 
competent court to be a public hi?;bway. 

3. Any subsisx.i.ni; rit)lt. of way 01· other easecent, creat.ed within one 
year before .issue of t.ne ceri;i.ficate upon, over, or in respect. of 
the land. 

4. Any tax or special assessment. for which a sale of the land has not 
been bad a t the dat.e of the cert,ificate of titlf<. (l) 

$. Such rit;.ht of action or cla..iro as is allowed lzy t.his act. 

6 . Liens, claiJ!l.s, or rii.;hts arising under the laws o.!: t.he United Stat.es, 
which t.he stat.utes o.!: California can not require to appear of r ecol'CI. 
upon the refister." 

Alt.hough section 36 of the Land. ·ritle Law requires section J4 to be printecl 
on t.he certificate of title as a mell\Orandum to the holrler, it does not require 
soecific data to appear there . This means that a purchaser may be forced t.o 
investigate personally to determine whether any short term leases, et cetera 
exist which would affect his int.er est in the propercy but which do not appear 
on the ceri;iticat.e of title f iled with t:he registrar and which would not, 
therefore , appear either on t.he duplicate certificate which his erantor sur­
rendered or the c!uplicate cert11'icate issued to the p\U'chas·er himself . 

Ill. WTEHESTS NOl' AP?EA?..Ilm Oti THE CE!!TITlCAT.E DUE ·ro DEr'EC"l'S J N THE 
Il!ITIAL WCEillltlGS F\'.JR ~GF°l'RATION . - -~ - --.. 
l~e majority of cases arisitL& under this section have been the result 

of lack of jurisdiction of l.ne court in the original registration proceed­
l.ncs. This may have been caused by failure to serve parties :who had interests 
in the propei:-ty at the time of the registr.<tion proceedir.t;s; it may have been 
caused by t he court 1 s lack of jurisdiction over the property i.'tl.ich was the 
subject of the action; or by various other considerations. In cases where 
-there has been such a lack oS jurisdiction t.he court.s in California have 
allowed. the decree of registration to be attacked and set aside regardless o.!: 
the fact that the prcperty had been transferred to a bona fide. purchaser and 
.rSEardless of the provisions in the Land Tit.le Law maki.rig the decree of ,regis­
tration and the certificate of tiUe .issued thereafter conclusive as to the 
status of the title. 

The .follouing ,.ase affords an illustration of the above discussion: 

o, owner of Bl.ackacre, brought an action -to have his property 
regi.s t.ered u.nder the l'ottens System. Ile failed to l'.lal!le X, (who was 
occupying a small section of Blackacre) in the petition and X was not 
given personal. service of the petition and Sllll1l!'.OnS. The Land Title Law· 



requires persona1 service to be given to a11. occupants of the property 
sought to be registered. X, haring no knowledge of the registntion 
proceedings failed to appear and consequently the property was decreed to 
be registered in the name of 0, with :no mention of l 1 s interest which was 
b~sed on a boundary agreement previously 111ade with 0 , Several years later 
the property wa·s sold to a bona fide purchaser, ? , 'Who had no actual notice· 
of X' s interest, X brought an action to quiet title and set as ide the 
decr ee of r egistration so that he could assert his interest in Blackacre 
aeains t P, The court in Swartzbaugh :! . Sarl'ent( 2) under facts similar to 
those ouilined above·, held that X was entitled to set aside the decree of 
r egisi.ration and assert his interest. in the pI'Operty. The court held that 
.failure to give the not.ice required by statute in this wtance !!leant that. 
·no due procesl! had been given to X.(3) Thi.s holding was given in spite of 
Section 36 of t he Land Title Law which states " • •• no person taking a 
transfer of registered land, . • • shall ·be held to inquire into the 
circumst.ances uncler which, or the consideration for which, such owner or 
any previous registered Olmer was registered, or be affected with notice, 
ac tual or constructive, of any unregistered trust, lien, claim, deJIULl!d, or 
interest; and the knollledge that aey =egistered trust, lien, demand, or 
i.nteresi. in existence shall .not of itself be impui.ed as fraud." This 
decision, of course, violates the pr inciple that the decree and certificate 
of re(;istration are to be consiaered conclusive evidence of tit le and . 
br eaks down the operation of the Torrens Sys t em to a considerable erlent . (4) 
The result is that the purchaser must check ·the recori!s prior to the initial 
registration and. investiga te the premises to find any outstanding inter.ests 
of parties who were ncit properly notified in the initial registration · 
proceedings or run the r~.lt of losillg the property which he bas purchased, 
per.haps years later, 

When there bas been a lack of jurisdiction in the original registration 
proceed.ing-s, there i s no limit on the time within which the decree may t .. 
set aside, It ~uld seen:, however, that a pe.rson who deliberatel,y failed 
to bring such action within a re_asonable time after discovery of bis rights , 
~ht be precluded by laches from asserting bis interest. 

When the original decree of registration has been rendered lllld ther e 
has been odstake, fraud, or inadvertence connected therewith, the decree may 
be set aside vit hin a stated period , (5) This , hove.ver·, would not afiect the 
rights of a subsequent bona fide purchaser or the registered property. His 
l'.ights would be affected onl,y ii there were a lack o.f jurisdiction in the 
original. registration proceedings . 

IV. IN1'ERESTS tl>T APPEARING ON THE CER'.l'lFICATE YlHlCil RESULT F!VM 
DEFECTIVE 'll!A!ISFERS IN 'rl1l ~IN oP fl!g -

In the report on the California Recording System it was shown that 
de.fective titles often resulted f rom fla,,.g appearin& in the chain of title. 
For eJQUnplP., ? purchases BlacK.aere from 0 , the reco·rd ower. The r ecord 
does not, hovever, il)dicate that 0 acquired Blackacre .from the former 
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owner x, by means or fraud or for§ery. P, although a purclu.ser in good 
faith would lose the property to !, since no title bad passed to O, and t hus 
P bad acquired no title. 'l'here are various other f1aws in the chain of 
title which affect a purchaser's title under the ordinary recording syste;i;, 
but. of "Which he would have no notice !rom the record. 

The primary purpose of the Torrena System is to elilninate such situa­
tions . A bona fide purchaser who relies on a certificate of t i tle covering 
the property he i!I purchasina would be protected against a forgery, fraud, 
f&ilure of consideration, et cetera, in bis chain of title. For axa.-uple: 
X steals the duplicate certificate of title to O's property, torses O•s 
name to it and to a deed transferring the property to 1., and registers the 
property in his own name. X t.'ien transfers the propcerty to P, a bona fide 
purchaser, relinquishes the certi!icate of title and. a new certificaLe is 
issued to P. 0 on lea.rning of this forgery attempts to reco·1er the property 
f rom P. The Torrem Systel!I iii such a situation protects P, whereas wider 
the recording system 0 WQuld be protected. The reas·on for this is t hat 
the certificate of title in the registrar's office may be relied on by a 
purchaser to shov the title to the property, at least to this extent.(6) 

This illustrates the major difference between the recording and the 
registration sr.ituts in their operation in C&l.ifornia. A purch&ser "'11.l 
not be subject to detects in the intermediate transJ'ers occurring in t.>1e 
ch&in of title. To this extent be is protected under the regisi.rat.ion syste.11, 
vhere no protection would be a.rforded under the recording system. 

V. EVENTS SUB.SEQUEN'l' TO PURCHASE OF RroISTERID LAND WHlCH CAUSS LOSS O? 
!!!! PURCi!ASER•STI'TtE (e.g. fraud and forg:erY} - - -

The above para;traph stressed the protection gra.'\ted b:; the Torrens 
System to a subsequent purchaser. This section 1dll e.iiphuize the drastic 
efJ'&et aucb a rule vill have on the owner or registered property. For 
exaniple, o, vbo has purchased filackacre, loses his certificate or title to 
the property. JC finds it, forges O's name to a deed and transfers tbe 
property to P. .\ccordin8 to the abo>"e discussion P is given t'ull protection. 
O, on the other hand, is given little or no protection. llis title bas been 
l ost and he has no recourse against P to recover the property. An assurance 
fund is s e t up by the Land Title Law to pennit him to recover money damages, 
but as discussed i.n a former chapter that f\lnd is presently bankrupt. ( 7) 
Hi.s rig)lt of action against l , the thief, would be a technical one, since 
X woul.d probably have departed ilMiediately after the sale or the property 
to P. 

To this extent the Torrem System has created a hardship tor owners 
of registered property. They =t guard their certificates vitb utlllost 
care or run the riak of loss. 

TlMI same r es.ult would occur in many types of fraud cases, \!here the 
owner of registered property would lose his property due to fraudulen~ 
actions on the part of his vendee, 



A purchaser or o-.mer of ·regiJitered property is , therefore, subj ect 
to a number of interes t.$ not appearins ·on his certificate and mU3t in 
addition :ruard his certificate of t i t l e carefully in order to ?rotect his 
l"i:ihts . lilis makes the operation of t.lte Torrens Syst em in CalL!"oroia far 
from irieal. 

I t -.rould seem that som'!! of these problems might be solved by the fact 
tMt the original owner is ill possession and the subsequent purchaser is 
Dot then a bona fide purchaser and should be given no protect.ion. Tile 
courts have apparently not explored this possibility to any gre~t r~':.e:l~ . 

VI. EITECT OF FAU.lr.'!E 1'0 REGISTER IN'l.'ERE5TS m TORRENS PROPEilTY 

This subject should be briefly considered be.fore concluding the 
discussion of California's La.'ld Title Law. 

As shown above, a subsequent purchaser is generally not subject to 
interests -which are unregistered. There are a .few situations in which 
this 1s not true; as 41.scussed formerly, but for t.l-ie moment let us omit 
any c;onsideration of those factors. 

The follolling example will illustrate the effect of failure to 
register interests in registered land: 

O, owner of lot A, mortgages the property to M. Lot A ·has been 
registered un.der the California. Torrens System. !'I, however, f a ils to see 
that this mortgage is proper1y registered and entered as a memorandum in. 
the certificate of titl~ in the rei;istrar 's o.f.fice . 0 later conveys t.he 
property to P, a bona fide purchaser with no notice o.f the mortgage. which 
had been given to M. The Ca1ifornia courts have .held t.bat in such a 
situation the mortgage is val.id betwe·en t.he parties theret,o (namely, 0 
and M) but that it cannot be enforced against P, a boM fide purchaser. (6) 
This is, of course, in keeping with the r.i.le that a J>urchaser merely 
takes subject to interests appea:rin.$ on the certificate of title, with 
.fe;r exceptions. 

If P were not a bona fide purcha·!<(•r - tnat is if he had no t paid 
valuE', iJi eood fai.tn, and wi Uiout not.:t ce of the r.tor tgage , he would not 
then be protected under the Cali.foroia decisionR. (9) This .is, as shown 
above, in contradiction of Section 36 of the .Land Title Law, •mich 
apparenl.ly would protect even a subsequent purchaser with no.tice. The 
courts have not indicated l.o wha1, extent J>urchaBt:rs will be charged 
~-1th notice as from possession or suspicjous facts and circumstances which 
would aff.ect their bona fid~ charaol.er. A purchaser should,, llowe.ver, to 
be safe investigat" the character of t.lie prer.Li.ses and deterllline who is in 
possession. 

VIL CO! Cl,USICll 

This concludes the analysi s of 
t.he Califonoia 1'orl'-'ns System . The 
the apparent. flaws it: this ::y stei'.J . 

the statutory and case law relatjng tc 
final chapter whic:h Collous summariif's 
(See Part. JV, Cha:ptt'I' 1. ) 



FOOT!.OTES to Clit.P'i'Za u: 

l . See Boa."<! of f ension Co~ssicr.c.n v liurlturt, 7 Cal App (2) 56l; 
l!ut leci'j?e ! City ~ :::ureka, l95Cai lioL. Thes e cases bot-b pro~ice 
illustrations of this provision of the Tor rens Syste:.1. 8 Call.fo:·ui.a 
Law Revif!w p . uSO contains a case not.f' whiJ'.h etij)hasiU's the necess ity 
f or checking ta>: records to deitTJ1J.zre delinquent taxes . See aleo, 
Newcomb ! City of Newport. Beach, 7 Cal (2) 393 rei;ardil.i; land dedi1"1t.eci 
as a public highway. 

2 . 30 Cal App (2) L57. The court r elies heavily on Follette ! Pacifi.£ 
~ ! f Corp., l c9 Cal 193. 

J . Sep Chapter 2 for a disc'.lSsion o! the proper requirements for semce 
o! parties llith ir.terests in property sou~ht to be r egistered . 

4. For additional casi;s with si."lilar results see: 
I n r e :~ercerean , 126 Cal App 590 ; tlewcc~ ! City 0£ lieVPOrt. Beach, 
7 cai (2) 393, cited supra, footnote Hl ; Petition£.! Furness,'02 Cal 
App 753; Ho:ikle;- ! L.A. Pacific ~· Co., 99 Cal App 71; . 

S. For discussion of this r e.fer to Chapi.er l of this paper. 

6. ~ ~ f!!!, Sections 37 and JS. 

7. Qg! ! Johnson, 21 Cal App (2) 6),9 . 

8. Land Title Law, Sections 36 and 29; Carlson ! Carlson, 
'i'2JI Cal App 207. 

9, Warden! \..}'andotte, l.i7 Cal App (2) 352• Johnson ! il'a.-Cen, LB Cal 
l pp (2) 329; Fawell !~ Bl<'g . Co., L6 Cal App (2) IJ26. 
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..,, a~tn'l'> ~. 

..... ' · :t- ... • ;J ,• Ol'C:M T!flNS 
(iiy Divi!!'b n of .:it!l.te La nds ) 

A. vormz AND CO:>TS 

A s11rvey •..as cc:i\iucted by t hr Div:i~i.:11 1 d ' St:.te Lanes i l't l S;:iO of :Le 
operations in each county- i.nere there hari been al:l)• activit y r<>la;;eo to 
t he reV.stru.t1011 of t itJ.cs to re!U proi:><:rty llnt:e» t....,e L<.nd 'l':i tle Law. Of 
the 21 coUJ'lties haVini; arw recorl of e::>.:>erience with rei;ist.l·ation, sever1-
tec.• were Visited i n person. The oreani z:>f.:ion ir1 ilia County Recorcer•s 
Office a.5s:1.31-r.d t.o t hese ;1ctivi lif.:; •·a" 1;t-11di1;cl J and reco11.l:; ;;e:-e obt<iii~i;(i 
as to the volume oi' >:ork perron-,.;d and of t hn cost-s i nvolved, ir.soi·ai.· as 
the l atter- were. avcilahl e; also, l)f the f(;es co:tlected. 

The follo;;ire tAble cont.ti1:.<; pert joont dat.a relatin~ to ~ne seven 
counties o£ the State ii;. which ovt-r 9;;.;; of nil J..and title reeistr;.tion~ 
ltave Qeen J1.;i.ndl ed: 

Certificates l-""ee~ 1 r.stl".u:tP-'!t.s !lu!llber 5alarie$ 
:::ounty- Issued t<> Coll.Pct~rl ?ile(i In S taff Paid 

8/1/uf\ i~·i,9 1949 1949 l9li9 

Los Angeles 179 j 91!.9 ~211 , 760 25, 728 u9 :nor•,?n 

Sait Be.rear< lino U,6~7 1,81t J,00~ 3 9,07C 

Orarie-e- 1? >)O _ .._ 1J 1,1.!7) 1,90:?. 3 8,890 

San .CiE:go ;i.0,034 1,199 l,90J ' ~ 1,692 

s.~nt~ °'? r bar;; l, 2.(iO 201 2~fi 0 ~ -·-
Son<"r.a. 1,069 2?3 ~66 l 3 .. lCfJ 

~~r1•.> Ci: -~ 5!J~ 1'~' -~ 10) t l ,'~(.L 

- - - - -·- - · ·--



The wide d1screpan:y bet\leen the amount o!' fees collected and the 
portion of the costs of admi nj stration represented by "Salaries Paid -
19u9" is of ~rte.nee, indicating that the Land Title System is a 
substantial e:r.pense to t he public. The results of a more detailed exam­
i nation of t his feature for Los Angeles County are shown below. 

RF.GlSTRAtIOn OP&.WI01"5 IN LOO AllGEIXS ca.mn: 
l9Ul-195l inclusive 

Fees Salaries Instruments Incor.ie Salary Cost 
Year Recei<red Paid Filed per per 

Imtrwrent Instrument 

19Ul $12, 121. 75 $40,SlJ.90 29,$21 $0.4) Sl.)7 

1942 12,99).60 39, na. 73 20,966 0.62 l.89 

1943 ll,584.40 39,824.70 15,272 0. 76 2.61 

l 9lW 15,636.lS 4J,069.17 18, 906 0.63 2.28 

191.iS 18,l.!!2.hO h? ,)62.24 2l,ll5S 0.85 2.21 

19116 23,119.20 56,856.)2 26,597 0.87 2.14 

1947 27,Sh0.60 n,816.18 31,615 0.67 2.27 

191.18 24,862.10 88,ltl.2.08 29,560 0.84 2.99 

191.19 24, 760.65 108,272.56 25,728 0.96 1.i.20 

1950 4.J,147 .42 l.!!7 ,l.!!4. SJ 40,007 1.08 3.68 

1951 4o,u69.10 159,895.57 3J ,5li8 1.21 4. 77 

11-year 
.l<reraEe $23,174.31 $76,6)1.45 26,652 $0.87 $2.68 
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A si.milAr situation exists in the other counties. San Bernardino 
Countj estimates the average cost of processing each document at $.4.1!) as 
against an average f ee of $(). 92. The records in Orange County sh ow costs 
r.mging between <>J. 50 and S5. 35 per document, 'With fees averaging betveen 
$0. 73 and ~.L6. On the basis of this information it. would appear that 
the fees beilig· charge.d st.ould be inl;reasee threefold t o 1'oucl'old to put 
the system on a self-supporting basis. 

'Xhe .1'ollowing extract from Section 100 of the Lan4 T±tle Law of 
California governs the size of the fees required: 

0 5\Lbdivision 1. Tor filing decree directing land to be brought 
under the operation of this act, including orlgina1 registration 
and issuing original certificate of title and duplicate and the 
filing of aJ..l instruments connected therewith, for each separate 
parcel of lan'd affected, one dollar. 

"For each subsequent declaration and issuing of certi ficate of 
title, includir.g one du?).icate arid the filing of all il'.struments 
connected t herewith, for each separate parcel of land affected, 
one dollar. 

"For filing certified copy of :l11Y petition1'iled in ·the superior 
court of another county in probate proceedings or an;r notice of 
a?\Y action in another county wherein registration of land is 
asked for, one dollar. 

"For the entey of ·each memorial on .the ngister, i-ncludil'.g the 
filing of all instruments and papers cormected therewith and the 
indorsement upon the duplicate certificate, !or each separate 
parcel of land affected, filty cents. 

•For filing copy of will with letters· testamentary or filing 
copy · of °letters of adl:!inistration with or without will annexed 
and entering mell'.orial thereof 1 Ol'lfl dollar. 

•For the cancell.ation o~ each .mernoria1 or charge, appearing OD 
one certificate, twenty-five cents. 

"For each certificate showing the condition of the title to all 
laIXl appearing on ore certificate, three dollars. 

"For filing aiv instrument or .furnishing a certified cow of 
aiv instrument or writing OD file not herein specially provided 
for, the same fees which are alloved by law to recorde~s for 
like services .. • 
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Fees 1'or sirnDar servic es in 1-:Usacl:usetts a.rd in Cook County, 
Illinois, are genex-..J.ly substantial.4' i;raater. This ii: apparent in the 
follo1.-ilJ8 tabulation: 

CCl·.?ARlSO); OF FEES - REGISTRJS10li SYS)EI-1 

Operat ion Cal j fornia llllnols: Haseachusetts 
Cook County 

Original Registration ~.00 $19. 00 (l} 
Entry of .l'eti tion 1)5.00 
Entry o! Decree $10-$1000 (2) 
Entry of Certii'icate of Title 5. 00 

Subsequent Certi1'icates 1 . 00 4.00 2.00 

Fi.line; Notices of Action Not 
in Another County 1 . 00 Applicable 2.00 

Entry o! Each }le1110rial 
on Register o.;:o h . 00 $1 . ()(h\3 . oo 

Filing Will or Copy or ,Letters 
Testamentary and Enterillt 
Memorial Thereof l.00 4.00 2. 00 

Can::ellation o! Each Memorial 
or Charge on One Certi.ticate 0 . 25 2 . 00 1.00 

Certificate Shawir€ Condition 
or Title to All Lal'.d on One 
Certllica te 3.00 2.00 2.00 

Filing or Furnishi!'"f; Cert11'ied t() .10 $0.15 per Sl. 00..$) , 00 
Ccw ot' ~ other Instl'UIMnt per folio 100 W'ords 

plua so.so plus so.So 
AsSllrance Fund Fee 0 .10$ (3) o. io.i Ch) 0.1~ (3) 

NOTES: 
(l) If value or land exceeds $1500; if' less, ss.oo. .aoth include 

e.xan:iner's services . 

(2) 0 . 25% of assessed valuei payment to be at least $10 anci not to 
exceed -1.0<X>. 

(3) or assessed value at time of registration. 

(4) Of value as ascertained by Registrar. 



B. ASSURANCE FU1lD 

Section 100 01: we La.rid Title Law provides t:or tne establish:r.ent of 
a State Assurance Fund, as follows: 

"!>'u.boiv:unon 2., In addition w the fees provided in subdivision 1, 
for services performed by the registrar, there shal.l be. paid to him 
the foll.o;,"ing fees: Upon the original rer;istrati on of aey land, a 
sum equivalent to one- tenth of one per cent o.f the assessed value 
o.r the land incluC.i.ng pe.:nna.nent i mprovements thereon 11s tne sa.nie 
i,rere valued for county taxation t he 1.ast time said land and perrna.­
rent improvements or either ·mereof we.re assessed for county taxes 
ooxt. precedine the filing of tile petition. 11 

After naving been in existence for about twenty )fears tilere had 
accu.'llllated i.n the Assurance Fund approximately ;;L7 ,COO. By l.936 over 
100,000 certi ficates of title, lloth original and subsequent, had been 
issued, and the assessed valuati on of t ho property involved at the time 
of registration .amounted to approxiJ!lately $L7 ,000,000. One claim, 
referred to elsewhere in this report, was decided in 1936 in i'avor of the 
clai mants by i..he State courts, and the entire Assurance Fund was '\l'iped 
out i .n pa.rtiaJ. payment thereof (Gill vs. Frances Inv<lstment Co,). Since 
then :;>~'T.>.1 rit:: i ".lto the 1\mu have practi~a..Lly ceased, and the clefioit 
continues t o increase sin-::e the court. allowed int erest at 7.~ on the 
unpaid balance. As of June JO, 1752 , the to.tal rleficit was $7 , 921. ~l. 



PA.tT Ill 

P.ECORDATIO:l !!! CALI:OkN1A 



Chapter 1: lllTROT1UC'iURY MA TBJUAL - OP'".:.AA TIVE EFFtl;T ANO LEGISL.6-TIV£ HlS'roilY 
CA!..BJRNIA REOOiillrNG .AC! (By University of So'lt'iern Cali forni-3. ) 

I . CA£IFORNU fiI5'1\'.lRy 

to unders~!lnd the status of t i tle to real.. property in catifornia and thi. 
effect of the recording act it is necessary to review t)).e earl7 h:i.'<tocy of 
land titles in California. 

California " as taken i n the name .of the Spanish Xine in 1542 and par­
tial.:cy settled by .missionaries in 1769. From 1769 to 1822 (the elate of the 
11exican Revolution) r ights to u.9e the lAnd 'Were given to individuals by the 
Spanish lllOnarclls, but no ownershi;i was given. These were no t. gra·nts of' title, 
but merely rights to use the land for gra~i.ng and agricultural purposes. ( l ) 

In 1822, the HelCicans revolted against Spain and established an indepen­
dent Republic . Hexico governed Citlii'ornia during this period, encou r'lGing· 
colonization of the area. The Hexican Governors made lllaf\Y grants of land to 
the settlers in Caillornia which were approved by the nexican Legislature·. A 
fornia.l document evidencing the grant was filed in the goverlll!lent archives. 
This, however, did not constitute a recordine sys t em as we have toclay. It 
was merely a method of preservine the original. documents evidencing the grants . 
When the grant was made, monuments were set up to coincide with the boundari es 
of the area given to the individual by the S tate. ( 2 ) 

In tbe 18JO's, American settlers camP. to Ca1ifornia and chaotic condi ­
tions result.ad. Since there was no sys tem of recording lan.1 transfers and 
since possession was diffic1.Ut to maintain during this period due to the f ieht­
i.ng between the Ameri cans and the Mexicans, it wa"s necessary for the owners or 
cl.ai.l!la.o.ts of land to keep the muni:1lents of t itle in their possession. The 
culmination of this disorder was the Bear Flag Republic, the Mexican War, and 
f~ the Treaty of Guadelupe Hidalgo in 1848. Calii'ornia became part of the 
United States with the understanding that Mexican property rights vould be up­
held ii' they were valld.(J) Since the Spanish and lle:rlcan grants were in con­
fusion due to the uncertainty that had existed under the Spanish and Mexic.an 
monarchs and governors, it was deci ded thRt an adjuclication of all claims to 
land should be mad.e. In 1.851, Congress passed an act for the AppointJ?ient of 
Land Collll!lissi.oners to which all pri vate claillls had to be submitted. ( u) After 
a detenninatioo o! title by this Board, appeals could be taken to the District 
Co\ll't and thence to the Supreme Court of th" Uni.tad States . Patents were 
issued to the claiJnants who proved their right to the property and these have 
been held conclusive· as to the validity. of the Spanish or Mexican grants as to 
title and boundaries specifiP.d. (5) · 

There have been repeated criticisms of the attitude of Congress ·in r equir• 
i111t .!:?:! claims to be adj.udicated. Many. of the clailllS were valid and perfect in 
all respects and actually neecjed no judicial determinati on. These claimants, 
however, were forced to spepd as long as thirty years in litigation of thei= 
titles, which invol v'3li a coilsiderab le amount of money . Tn addition, t his l:i. tj -
gation cast a cloud of suspicion on all titles to Caillorni.a property, which to 
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a certain ext<int exists today in s pite of t he r e1>ea t.ed d0 cisio?l$ of the Unit·"" 
States Supreine Court that the <iec'ision.s of the Board wer e conol•tsiv <? . Hot<ev,,r, 
a s a result ot thesi> h<".ari."lf,S , the tLt1e to a ll lan<i in Californ.la bP.ca111e 
sbsol ute and innefe:tSible and al.l. question~ of the sou..~rlness of titles were 
disposed of at the i;ilne Califor:ri;i was adi'lii;tecl into the Uni.on . (6) 

When California beca.~ a Stat'! i 1' inhertted some princi pl es o~ l:tli from 
th e Spanish and Ne:dc;m la'.4 concer~ retl property, but most or t.."le prin~i­
ples vere deri ved fro111 th.e l::ntllish noll\lnon l:lw. Since there was no requir'em.cr.t 
of recordin& J...'l.nil transfers prior to the a1r.J.ssion of Calilornia into the 
Union, one of' the. first ?.Cts of th~ Celifornia Legislat\l!'e -was to foTmul<>.t e a 
recording i;ystem and adopt it .as part of the California la'! . (7) 

Be.tore discussing tltis ncordillP, act lr.lich was adopted in lf\50, it i s 
essential to revi.ew tl:le common law principles governin<: the tran.~fer o~ real 
property witl)out re;r:ird to ;.he effect of a recvr:iin£ st.<t11te. The change.5 
which recordin& llllike Will then be discuss,.d. Finally, th2 pccllliariti es fou.~.d 
in the Ca.li.fornia r .ecordir<e system 'l.'il.l be discussed i n d etail. 

II. COi-S·JON ~ Pi!IitCT!'l.&5 

The essential. probl!i'"• involved in a ny discussion of r ecording is that of 
priori~. 'J'h:.1.t is, as between t wo successive purcha.se:-s, mortg;igees, or credi­
tors, of the s ame piece of lani! , which cl.aim will be satisfied first. 

The common law develo"Ped the well-known maxim that. "first; in t ime is .firs t. 
in right." That meani' that' if A sells and conveys his property to B, and l'lter 
attempt,$ to convey to c, ~ w'.J.J. prevail over C s ince ne is first. in time to 
receive a conveyance. Not'ice to C of the pri or convf!Ylince was imr'lateritl an<i 
did not affect the result in a.ny- -way . Thi.~ co!lllll(lD la)' ma.xlJn is fo\lllded on 
coim:10n s ense, since once A has disposed of bis title to the l!t..'111, he cannot 
a.::ain transfer it. to a seconrl _part'J regardless of the fact th.it t,h9 seconrt 
party purchased for val11e and in complete good .faith withoul; notice 'lf the for­
mer conveyance. If a vandor has no t itle, he can convey rm titl:e, 9.ncl since A 
had no ·titlP. left a f ter hjs conveyance to B, he could convey no title whatso­
ever t.o C. (8) 

This rule was follo«ed· at cow.mon l'I"' " """ t.her?. W<>!! a ri11'°!st.fon of priori ty 
between t "'O cld.-nants or the legal est:tt.A or bet><een t".'Q r:1 'l'ism>.nt.s or tl1e ~;1ti t-­
able egtate . An exampl<> of two legal inteTcs t.s Wl"U1rl b,. wo S'Vit:ei;sive cnnv~:-­
ances in rae. An exa:nple of t'WO equitable 'interest.-; wo,1ld b°" ti;o snr,cei;:.sj ve 
contracts of sale rcrade by the same grant.or coverin~. t,he same pro;iertr t.o t"v 
sef)a.I'ate i.ndiv.it'\ual~ . The equit.<lble inte-resl. aoquim 1i.1der t.lie f irst contrar.t 
of' sale would give the fir s t · vendee pri'lrH•~: over t ho?- 3!.'COnd VE>nrlee since thP. 
first one "~ !)r i or in point o~ t i.me . or co~1r:;e , t!i;l s r.il.e i~ ,....,,y tru!' wl1on-e 
the equities are equal. if the first veni:i ae '1i!rt! euiltN o~ ;i.'i;t bad cond11r:it 
connected with the trafl."act.ion he would no t oe p.van such prio~it;~• . (9) lt 
sh'luld be emphasized a!':ain that notir:e on t{>e part of t .he s econ<i vendee Qr !A.ck 
of Mt.~ce would no-:. ch:inge the re.~ult. in any wa,v . 



The CO!ll.'llOD law varies f.rom the Tille of f irst in t:!Jr>.e in one very ir.iporta."'lt 
situatjon . As b etween a party who acquires a prior !_D~ble int erest and one 
w:10 acquires the ful.1 l~ title to the property, the co::unon law gave priority 
to the purcnaser of the legal title, pro'tided he purchased the property for 
va.l.ue, in good faith !ind .t.lthq_~ notice of ~ P?i.Or eq•ri t v . The ba~is for 
l?'1~h a rul~ is that the purc.>i.~ser of the legal. title has the "best n.,;ht/1 to 
i;h.o ;iropcrt;: . The court is in effec·t re.fusina to deprive the owner of his t e ch­
nically h~tter ri~ht of property in su;;:h a case because it i.s not unconi;cien­
tio•~:; for him to r etai."'I it. (10) This is the only situat~on at common law w.-iere 
priorit y is made to depend on notice rather than time of acquisition of the 
i:>':.orea t . (U) 

llI. Tn'B it&':O!IDI Nil S'l'ATOT&S - Erf&:'I'. £!! TH'> COr·f•Kl1l u w 

The earlies.t rect-rdi ng act was the Statute of Anne adopted in Zn~land in 
1708 . (12) Th.o only effect this statute had was to require transferees to re­
cord in o::'der to Mintain their co"1!!10n la.w priority. That is, if A we?"e first 
to receive a d"ed, but faj.1.P.d to record, and tae gran tor suhse'{uently c.on·;eyed 
to B who recorded his deed, B r:o:ild be !'rotected by the co•i rt as· a ?aiMt the 
c1'1i~ of A. A, b7 ~ai.lire to rer.ord hi$ need, lost his coilll1lon law priori t~. (13) 

Tb.ts method of 111-qint'linln~ pr i ority has been u~ed i n all of t:.he rnit~ 
States . Of co:irse, the var'ious statutes !:li.i'fer in tletails . For ex'1.oiple , the 
statute rua,,v re fer to cert'\in t;-?es of inst::'uments onl,v, and ma;; be for t.he 
benefit of co:rt-'.lin parties onl_v, generally, bona fi o:le r\i.rchllsers for val.ue 
witho·.it notice of the first coov.i::,.nca . A ~e11eral ex~ol;mation of the effec t 
or recordinz s;.atutes has been o:' fered b;1 iT-'.>fessor Aii:ler as fo1lows :{l u) 

"The effect of the statute realJ,y is· t hat th~ person cl1?iming 
under the ins trament in ouestion by bis failure to observe the 
direction of ti1e Statute confers upon the part.y who executed 
t :ie iMtru!llF.Tit, the l!IOvin;; party , a so:-t of stat" t.ory powar to 
di s;>lace tile interest ve:;.ted by the execution of t.h;, irtstruJ!lent . 
This pow~i- l!l'\Y be effec;.ively eleercised onl;y in favor· o.f those 
s ;)eclf!e<\ in the Stat•Jt<!, usually s ul:>se-::Jelit pUJ"~hasers arvl in­
c:m1brancer<>. 'l'lte r ecordin!l' ordi~rily has no efiect so iar as 
t he vef'ti·n,:; of the intenaed intere~t in t.he transferee is con­
c~rned; t.he inter est vests as fully and com?letely without as 
1dth recordin,s . 'fh.e failure to record siri!'l:V !)Uts si.meo:i~ int,.> 
j) os.it-ion to di.vest that in'.erest .11 

The early En3lish s ta't>Jte of Anne did not provloe for the doctrine of con­
str~c•ive notic?. It was li.~ited merely to pre~ervatlon of a comlllon law pri­
ori ty . lf at cOr.L"l<>n lail a party fir l"'t in t ime did· not. hav" legtl priority, he 
wnuld not gai n anythin,' by recordi ri.s his iMtrlll'!ent. :"or exa"'?le, as seen 
above, a person ;d t h a prior c·ont!'ac t u .. l ec;uity had no pr.icri ty at co=.on la-.: 
~'1~ _,!"ain rt~ , sr·~~ou.-!:n t hons fliJe pur.chas er of the lef:al estaie. ! j' the ~old!tT 
.. .. ~.,.., !w ·.ior e'l \iity recorde--i h'5 iust:-u..,'!'nt i • i:ould not giv.~ constr Jctive 
n<.'l.t.j t e to "tl1~ subseqaent. µurch~~er . h.:i. would ~ ~i!-1 take f'ree of t,n~ prtor 
e.-:.ui~.y ~1nl o::o h~ :1;A. a..:t ,1ll noti.t:e Qf i t-.s existenc.~ . 



The Amer i can stat•.ites have departed from the Eill[:l.ir.Ji i nterpretation a nd 
provide that recordi'le an instT\.Ullent. operates to efve con!'trllc tive notir.e of 
it~ r.ontents tc s llbsequEmt purchMf'::-:· . The r eslllt in the above exa.i;ple wodc! 
be that t .he subsequent 1;.urchaser of the legal est<!te would be cha.rg~d wi U• 
cons t r uctive notice of the outs t anding ~uity sinoe i t. had been re~orded prior 
to his acquis'i.tion of title. He could , therefore, not claim to be a bor..a ~i6' 
purchaser ·..,i.thout notice, s5.nce the record gave hiJTI not ice wheilier he ect\>ally 
read the record or no t . (15) 

To summarize this discussion, the purpose of the recorcine ac ts in the 
Uni ted ·Stat;es is twofold: 

l . Recording operates to maintain a coJ!llllOn law priority and t he failure 
to record results in l oss of this priori.,; as against certain desie;­
nated persons . 

2. Recording operates to g,i:ve constructive no t ice from the r ecord to 
subsequent purchasers, thus preventing th91ll from claiming to be bona 
fide purchasers. 

As seen above, the const.ructive notice phase is peculiar to the United 
S'!.2.tes a nd is limited only to spe cific situations in w'.~ich notice as such ,:;l.ll 
be the determinine factor . In most situations, it is unnecessary to oiscuss 
construc t ive notice, since t.'1e question is merely on.e of recordine to maintain 
a co~.mon law priority. nowever, the courts in most ins t ances have fai led oo 
recognize this distinction and decice .mqst cases on the question or whether 
the subsequent purchaser had act ual notice or construct ive not ice from the 
record preventing him f rom being a bona fide purchaser. (16) These cases could: 
be disposed of simpl,y by sho\li,ng that the first purchaser had a common law 
priority a:Od this was maintained by recording. The second p\ll"chaser can claim 
no rif;h ts as a gainst. the f'irst purchaser and whether he had ootice or not is 
.i.mroA t erial . 

TI. OPERATIVE EFFECT Qf ~ CAL!FORUI.A RECXlRD11'G !.£! 

The Call.fornia recordine statute appli cable to transf ers of' interests in 
real property provides for both the maintenance of the common law priority 
and ror the doctrine of co.nstructive notice. 

Civil Code Section 12.lJ is t.he provision coveri ng construct ive n<>t ice and. 
makes explicit the time the notice bee;ins to run and to 1lbom an instrtlJl\ent 
properly recorded is notice. 

"Every conveyance of real property acknowl edged or proved and certi­
fied and recorced as prescribed by l~w from the time it. is fil€d with 
the rAcorder .for rp.cord is constructi ve notice of the contents tharft­
o.f to subsequent purchasers and mor tj?a gees; ••• " 

Civil Code Section 121li provides for the effect or failurA to r Acord. 
That. is , the priority llhich wa.<; gr11nted by th.e COJTl!!lon law to the p;Jrt.;-r fir:<!. 



in time may be lost ~- failure to rl(cord . It is important to deterir.ir.e from 
the stat\\te wtro can assert. thtl invalidjty oi' this prior unrecorded conveyance . 
c;vu Code Section 121.4 states "Ever)• conveyance of real proi;erty, •.• , is 
~oid as against aey subsequent purchaser£.!: mortgagee of the sa!'le propert.y, or 
any part thereof, in good~ and. for a val.uable consideration, 1<hos~ ~­
ve:vance is first duly recorded, . •• " This requirement that the secc.nd convey­
ance be rocorded makes Lhe Calii'ornia. statute different from statutes ill fnrre 
in the majority of states . (17) 1t. puts a burden on the s ubseguent purchasEor 
to prove not only his good faith, pa_yment of a consideration, and lack of 
notice, but also that he recorde<i his instrument in the proper mam1er. 

1t should be pointed out that failure to record does not affect the va­
lidity of ins trwnents as bet1'een the parties or acair.st parties -.ri th noti.cc. 
Civ-'.t.l. Code Section 1217 has codified this doctrine as follows: 

11 !m unrecorded instrument ;is valid as betJ<een the parties thereto 
a:."\d those "\lho have Jlotice thereof •11 

These prov,;,sions of the code apply to certain instruments only. Civ:ll 
Code Section 12]$ defines the types of instruments as follo;1s: 

11 'fhe term 'conveyance, 1 as used in sections twelve hundred and 
thirte'i\n a:nd twelve hundred all<\ fourteen, embraces every in­
strument in wr) ting by \lhich any esta"te or interest in real 
property h created, aliened, mortgaged, or enc\llllbered, or by 
which the "title to any Teal property~ be affected, except 
"'ills . " 

In addition to these statutes applying to "co.n'(eyances," there are var-
1ous statutes throughout the codes providing for recordation of other instru­
ments which .are not str i ctly "conveyances," but which do affect an interest 
in real property. These include abstracts of j4dgment, attaclur.ents, execu­
tions, notices of non-responsibility, notices of completion, mechanics' liens, 
and other instrwnents. Although these are not instruments as defined by Civil 
Code Section 1215, in most instances recording ·of thl!lli provides constructive 
notice either as a .result of a specific statute or by court decisicn. For 
the purpo~es of this paper, the discussion ~'ill involve the general recor<tiDg 
statute relatin1: to' "conveyances'' of real property, but where it is necessary 
for a complete understanding of the recordine system as it exists today, :-ef er­
ence Ifill be made to the statutes relating to the specific liens and documents 
not included undeT t.'1e term "conveyance." 

V. DEFECTS IN ~ CALIFORNlA RECOl!DlNG SYSTEN 

Theoreticall.y, the purpose of the requirement that instruments be reco:rded, 
is that an intendin& purchaser of land n-.ay examine the record and discover what 
encumbrances are outstanding and whether his grantor had a clear tit.le 'to t.rans­
fer to him. Since he has this means of acQuiring knowledge, he .is treated as 
i1' he had read the records and is charged •'ith notice of what appears on the 
record. 
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Jn actua) practice, however, it. will be seen that it is virtually 1.-roos­
sible to tr1tce the cor:iplete cnain or t.1 tle f rom t.'ie record book!'. !hp "'"1.r.o<1~ 
of kP.epin!; rec:crds, 1ndexin>;;, ?ncl sc>1rc:ling are outmoded and insufficienr "'° 
meE-t the needs or a hrr.e co:n."'lnnity whe:-e there are so many and such rapid 
t.ransfers of 1 ancl. 

ln addition, there are r.aey rnat.t.ers whi ch affect. t.hP. chain of title, 'nut. 
vhlcll are not doduciblf frc.t.1 a se-nrch of the public records . ThBse ind.ucie 
adverse possession, J'ori;ery, c:ert.ai n ~pes o~ fraud, incapacity, in:ani:y, ant. 
countless other defects which do r.ot. .,,pelll" on t.he recoN', but at~ect t.:1e 
title to the prope :-ty. (l!I) 

These defects then consist of deficiencies in tlle method of keepim; r P­
cords, internal defects, and nat.!P.re off the record which constitiJte er.ternal 
defect! . Both types of defects wHl be eiscussed in more dotnil since they 
constitute the basis .for thP- critfobn1 of the Californi a system. 

A. lllTE.FJW. D'E:ECTS 

Tne recordini; syste."1 in us e iz1 Ca.lifornia is ~he uantor- t:ra-,i;ee sys i.en. 
The Govern:r.ent Code pro,-ides for tne details of its administration--tynes or 
books to be lcept, dut.ies of the recoroer in iooexing and copying the in~t·ru ­
ments, the manner in wlllch instruments are recorded, and typns o.f inl!U"lr.le:'lt.s 
pernitted to be recorded or required to be recorded. (19) 

Thi> actual. recording p.rocedure is carried on in the follo>tin~ manner: 

l.. The instruroent is .fil(d with t..l\e County Recorder's office of 
the county Within which the real property affected thereby is 
situated.(20) 

2 . The Recorder is then r equired by Government Code Section 27;20 
to endorse on t.he instrwnenr. the filing n=ber in the order in 
which it is deposited, the year, month, day and hour and minute 
of 1 ts reception, and th~ amount. of fees for recordin&. 

3 . Government Code Section 27322 requires t he Recorder to copy the 
instrument in hand>'!"iting, by typewriting, or photography or 
otller repr<'lduction process into the proper book of records. 
The Government Code lists the books which must be kept for the 
various inst.nlments and r~u:ires separate books for different 
classes (>f im•truments. f'or exrunple, a book of deeds, a book 
of nechanics' :Uern>, attachll'~nt.s , Jwivnent.s, Ptc. 

However, 1.1' llcl! of these ~ ef\3.T'ate boots, the code allows the 
Recorder to riicord any or all of t hpse instr ument.s in one 
gene.rlll llerieS Of books cJIJJ.l'd 11offi Ci al r ecords • II In eCtUtl 
practice, the County Rf-corder in rnoi<t. counties of C:nl.ti'ornia 
uses just the ont> ser.i~$ of "offjoi;o) r&c(lrt\!<. 11 (21) 
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M\en the instrument is copie<i illto tha reccrd, the Recoroer 
is r equirP.C to note at the foot of t.he record the filing 
number . the ex.act time of its rec;ept1on, and the name of 
the P€~son at wnose reque~t it is recorded, toeether with a 
notation "hat it has been compa.rea . (22) 

'l'ne instrument must. then be endorse.d with the t:i:J'lle ~ book 
and page in which it ·is recorded and deli.ve:-ed to the party' 
le.avir.~ it J'or record er upon his or cier . (2.'.l) 

'!"'le final. dm;v of the Re.corder in t.he record.in" process i5 
oo i11c\ex the. instrument.. Part .ul , Chapter 6, -Article 2 of 
the Government C:ode contains a .list of." the type of indices 
rec;uired to be keot and what data is requir ed to be recorded 
in the index. The code provides that separate indices should 
be kept for each class of instroment. for exainple, index of 
grant.ors, index of srantees 1 index of mortgagors, index of 
mortgagees, i.'ldex of mecha<J.ics' liens, index of pendency of 
actions, etc; 

:lowever, Gover nment. Code 3<;ction 272'57 and Section 27260 
provide tbat in lieu of these separate inc.ices, the County 
Recorder may keep ti;o indices only, "General lncex o! !iran­
tors11 and "·Genertl Index of !>rantees . 11 The majority of 
Ri!corders 1 of fl c:es maintain only these twn types of inrexes. 

It is imoortant to notice w:W.t information is out in the indices by th'E! 
Recorder, Th~ title of the instrument is first stai.ed, followed by the date 
oi' filing, t.he name of t.he grant.or, the nrune of the jlTantee, t.he volume, 
book and page where the instrument was copied. The list is kept in alpl>.a­
be tical order under the nallli!s of the granter s in t.he uant.or's inc\ex and 
-under the name or the grantees in the grantee's i.nciex. (2L) Tnere is abso-
1-utely no nention of the l.egal description of tile property whicb is a.ffected 
by t he in!'trwnent so that it makes it· nP.cessary to ; o to the in.strwnent it­
self or th11 record ther$0f in t.hP. record books to find out what property is 
invol-ved. As will- be. shown later, thiS' makes i ·t, -very inconvenient for a 
person search.iJI~ the title to a particular piece of property. 

~.'hen the instrument is properly recorded it will operate as notice to 
sn bsel!ue.nt purchas~s as of the day the ins truroent ;.-as deposi tee i.i. th the 
Recorder for record . (25) Tht> problem which is tha11 presentec is how t his 
subsequent purchaser can find this recorded inEt:rwner.t. the u.ethoo of 
search which is followed with a grantor-~antf:e systent is as follows: 

The purchaser checks the gran~e indices to finf a reference to ihe 
instrument by whj.ch his vendor acquired title; t.hen he checks the v-antee in­
dices uilder the name of the pa.rty from whom his vendor acqllirec:! title, ane in 
sili>.ilar manner back to the original source of title, whi.C'h is generally a 
patent fro111 the United St:ites r.overru::-ent . The p\U"'..haser must t.;,en chec!\ the 
gr;mtor 1.ndex to fine! ~- conveyances, ·mortgages, liens, or othBr inEtr\llllents 



which have been created by aey of the grantors in the chain of title. 'i'his 
.must be done for each grantor to discover any instruments recorded subsequent 
to acquisition of ownership, which may affect the land the purchaser i s in·t.er­
ested in. It is not necessary to check for conveyances made before title was 
acquired by any party . The purchaser must check., however, for ins t r um<urts 
r~col"<.IWI. ai'ter a grantor parted with title 0<hich may bn:ve been recorded be­
fore a subsequent purchaser fl'¢m the· grantee acquired title. (26) 'fnis ~itlla­
tion will be dealt with in detail in a later chapter, but requires a search 
of all deeQ.s made by all erantors in the chain of title down to the da•~ of 
purchase by the individual. searching the records. 

The index contains only an alphabeti cal list of the granters .an:I gI'antees. 
It does not contain any statement of the legal de.scription. This means that '< 
purchaser will have to go to the books in which the deeds a.re recorded and read 
through almost every deed made by a gra.~tor in the chain of t i tle to see if 
t..'Jere is anything in it which a.I:fects the property W:ich he is interested in 
purchasing, Such requirement makes it i.Jn?Ossible for an indi vidual to search 
the records where the granters in the chain of" title have made hunrtre~s of 
conveyances. It wuld take an extremely lone time just to collect the il'ls·t;ru­
ment~ which are recorded and determine which aif eot t."i.e l and the purohnser is 
inU>.rested in buying. If, however, he .fails -to make· such a search he i ,; still 
treated as 1! he had read and interpreted every document involvine thi~ land. 
Such a system is prilni tive and makes it iJttpossible for a purchaser to find out 
the state of the record tit.le . 

The systelll of r ecordine and searchi!lg use<l in Cali.form.a can be better 
unrlArstood by an ill'.llltration: 

X desire:; to purchase Blackacre from ,Tones, 'Who claL-ns to be the 
owner of the property. In order to determine the state of the 
t i tle he is about to purchase, X must check the records to dis­
cover ~ encumbrances out.'Jtandine: and to .determine whet.lier Jones 
had received title to the property. He must then determine 
whether Jones conveyed prior to the time X purchases and i:ecords 
his in.-;trwiient, 

X first takes the inde."C of grantees in which the names of all 
;::ra.ntees are alphabetically arranged. fie traces down this list 
until he finds the nane, Jones, as the grantee of Brown. The 
index shows that on a certain date Jones took a deed from Brown 
and that it was recorded on page 5 of book JO. This intlex, how­
ever, dQes not give a legal description of the property which 
Brown conveY"ed to Jones. X ·must, there.fore, go to page 5 of 
book 30 and read the deed_. It may be the deed by which Jones 
acquir<?d Blaokacre, but i t may be a deed by which JonP.s acquired 
fl!U.teacre or aey other piece o.i' property . If Jones had purchased 
a considerable nwnber of lots f'rom time to time ii 0<0\1.ld be neces ­
sary to · read al.l the deeds on the record by which Jones acquir<?d 
property in order to det2!'Jl\ine which one tra."lSferred title to 
olar.lcacre, Of course, Jones may h9.ve a copy of his deed Iii th th~ 
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book anri page endorsed on i t a.nrl this would save some of t.he work 
iJl' s earcltillg. 

After X bas found the deed Srom E.rown to Jones and assum:inf '-hat 
it covers Blackacre he abstracts it. He then "IU1;t find the in­
strwnent by which Br own ac11uirerl tith . Th.is means he must search 
t he alphabetical. index of i;rantees until he f inds Brown•s na:n;r "-'l 

~antee. Again he' may f ind t.'lat Brown had purchased severtl lot:; 
l'lt different tillles and he lllllSt take out the books in which all 
deeds to these lot s were recorded, until he co?nes to U1e one bj· 
whir.h !'irown acquired Jllackacre. 

The next task i s TA> find the instrument by which Brownts vendor 
acquired t:i tle to alackacre. Tilis requires t!)e sarne search u.'lder 
his name . This must be continued for all the vendor s in the chain 
of title back to the original government pate.~t. 

The next S"tep is t o check for a:rry encumbra.~ce~ or conveyances 
which any of the parties in the chain of title l!laY have made from 
the ti.me of acquiS"ition of o-.mership by eitch party down to the 
datl? X's instrument is recorded. 

'rhiS" means that l must check the grant.or index for Jones' na."1\e 
and rea(! every inst.rwilent that Jones execut ed for that per tod of 
t:Une . Thi s is necessary since t he index does not give a descr ip­
tion o!' the property involved . '!'here is no way of discoverine; 
whet.'\er a pa:-t-lc"l.~.r mortgage r ef erred to the piece of pr oper ty :<: 
is interested in buying except. to look at the record of t he 100rt­
gage . 

:\ then must do the same thing for Brown and Brown's vendor and 
back to the orig;ina.1 source of t i t le. 

T'nis is, of course, only part of the task, since, the records of 
some enoU111brances are kept in other. off ices besides t.~e County 
Rec.order's office. This requires search;i.ns 'in several phces. (27) 

From this example, it can easily b e s een that the methoci of keepine r ecords 
a·nd searching is impossible. A title cannot be effici ently searched and 
even after search there is no guarantee that all outstanding encU111brances 
have been discover.ed since some office may have been overlooked. 

In actual p:;aotice, the pll!'chaser is u.o;uaU.y able to obtain an old 
Certificate of l'itle, Guarantee of Title or Policy of Title In."Jurance, ;;hich 
he can use as a starting point . This will avoid the necessity of checking 
evecything back to the beginning. It will only be necessary to bring this 
certificate down to date. That such a t echnique is necessary ·s nows the 
glaring i nefficiency of the recording system. as it exists today . 

Some of the additional of fices .in w!iich t~e search must be conttnu~1 
i nclu<ie: 
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L Co1mtv Clerk 1 s Office - search for actions whicli af fec·t title 
to property or capacity of parti es to execnte valid inst ru­
ments. 

2 . 

3 •. 

h. 

s. 

Probate indices - search for incompetency· proceedines or pro­
bate proceedings. 

County Tux Collector's O!'fice an<\ Assessor's Office - search 
for taxes, bonds and assessments. 

Bureau of Assessment or the city - search for assessments and 
bonds. 

Bankruptcy indices - search fol:' adjudication of bankruptcy. 

These are illustrative of the cypes of t.ltings which must be investiga ted 
but there are roailY others. It is bewilderin($ to a purchaser who wants to f ind 
out the state of the record title to discover just where to look and What to 
look for to determine what outstanding encumbrances tbere are in existence. 

When this material is £inally assembled it is necessary to interpret what 
the documents mean and really requires the services of an attorney . The re-
su1t is that a purchaser would be taking a very great risk in relying on a.~ 
search that he himsel! had made, because he probably cannot obtain all t!le in­
.formation without assistance, and because he does not have the ability to analyze 
the instruments properly and eva1.uate them. 

B. EX'l'ERNAL DE:FEX:TS 

The effect of the recording system is to give a purchaser i:.he means of in­
vestigating the state of the record title. Tb.is Wl] in some instances be very 
different from the actual. stai;e o.f the title. The title may be subjected to 
various equities inparties which do not appear of reco~. For exa.'11pl'!l, there 
ma:y be a right to reform an instrument on grounds o.f mistake, or a right to 
rescind for f raud or mistake. Nll!llerous equities llhich cannot be discovered by 
any method of search may 1.ater be asserted by grantors or grantees in the chain 
of title $.nd may cause a purchaser to . ~ea very de!'ective title. ln some 
instances, the actual title may not even be in the record o,,.ner. Under the law 
or adverse possession, title may be acquired by someone in pas.session and it is 
never put on the record. A purchaser is then required to investigate the premi­
ses and decide for himself whether or not aeyone has been occupying the property 
for a sui'i"icient length of ti.me to acquire a title by adverse possession. Some­
.tiJlles this may be a very difficult dete.rmination to make for a purchaser es­
pecially were property is being purchased by investors in the East who are not. 
ab1.e to niake a personal survey of every parcel of land purchased. 

The recording system. was never intended to show a purchaser anything niore 
than the state of the record title. It never purported to indicate defects 
which did not &PPear on the record, and never protected a purchaser against 
such defects . There has been a common bel.ief that a record title gives a com­
p1.ete verification of the title which a purchaser receives. This .is 001' true 



since no titl e can be deduced completely from an examination o.f the public re­
cords . The ownership of land depends not onl,y upon fac ts of record, bu~ also 
upon a l arge body of extraneous fac.ts not present on the pu.bllc records. ( 28) 

A list of some of ·the risks outside the record wh.ich affect the record 
follows. This is not intended to be a complete list. Some risks mentioned 
wou.ld depend upon ability to prove certain factors such as good faith, paymen~ 
of collSideration, lack o.f notice., and other matters. 

l . Aclverse pcssession. 
2. Ri ghts obta.in.ed by prescription. 
3. Fraucl in the inception of clocuroents. 
Ii. False persona tion. 
S-. Forgeries. 
6 . 1:1a.ri tal s ta.tus of parties. 
7. Problems of descent and heirsl'J.p . 
8. Capacity - age and mentality. 
9 . Errors in recoroing. 

l O. Errors in descriptions in ~e instruments. 
U. Special liens - mechanics ' liens. 
12. Non-delivery of deeds . 
13. Void judgments and de<:!"ees, due to no jurisdiction, l ack' 

of service, or defective proceeclings. 
lo. Autho~ty of agent or corporate officer. 
15. Validity of judicial. proeedu.re under foreclo&u.re s irit.s . 
16. Violation of usury l.Aws. 

!n some cases, a bona fide purchaser who t.akes the legal tit.le will ru>t. 
be subject.ed to equities in Qther parties. For eX.ampl.e, a r ight to ·rescind 
for frau.d unless it is fraud in the execution or the instrument, may not be 
asserted against a bona fide purchaser. l'his cuts down the effect of the 
off the record risks to a certain extent, but it. is still not sUfficient to 
ansver the problem. The doctrine that a purchaser may take.a clear tit le if 
he takes through a bona fide purchaser regardless of whether he has notice 
of defect5 in the title i s · anoth.er sa!'egua..l'd. Again, this has only a limited 
effect and does not do away with the defects in the -recording system. (29) 

When the defects are. analyzed it seems inconceivable ti\at a purchaser 
could ever feel secure that his titl.e is clear. He has ·serious diffic•.ilty 
in discovering the existence of the encwnbrances, is wiable to interpret them 
properly, and is then possibly subjected to defects which are off th.e record 
and cannot be discovered by a:r-ry method of search . 

It is the recognition of these problems which face a purchaser of r eal 
pr operty, tha.t has caus ed consistent criticism of the recording sy5te111 as 
archaic, primitive, and unable to achieve the purpose for which i.t was orii;i­
nally adopted . It is because of these problems that attempts have been made 
to r emodel the method of recording by u.s.e 01'. a plat system. or by consolidation 
of the various offices in "'bi.ch. encumbrances ma:; be found.. 
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FlnaJJy, it is the realization that a recording system as operated in 
California is \lllSatisfactory that led to the adoption of the Torren$ System 
in. the 1890' s , (30) Just how far t:hat system is able to avoid these difficul­
ties will be wcussed subsequently. 

VL l.F.GISLATIVE HlS10RY Q!: 'tllE Rm>RDINO ~ - CALIFORNIA 

The provisions of the recording act as i t exists today in the codes had 
their origin in an 1850 statute entitled "An Act concerning Conveyances,'' 
passed by the Cali.forni.a Legislature April 16 , 1850(1). Discussion of the 
l~islative history from 1850 to the present will be divided into t wo sections: 
1850 to 1872 (the date of the adoption of the code-s) and 1872 to prese,nt . 

Tbe proVisions in the 1850 statute llhich related to recording of instru­
ments affecting real property 'l'ere chi·efly contained in Sections 24, 25, 26 
nth some minor sections relating to definitions, po11ers of attor ney and dis­
charge.s of mortgages. 

These sections provided as follows: 

Section 24: "Evezy conveyance i.ilereby any real estate iS conveyed, or 
may be affected, proved, or acknowledged, and certified in 
the. manner prescribed in this Act, to operat.e as notice to 
third persons, shall. be recorded in the office of the Re­
corder o'! t.he county in which such real estate is situated, 
but shall be valid and binding between the parties thereto 
1oi. thout such record." 

Section 25: "Every such conveyance, cati!ied and recorded in the man­
ner prescribed in this Act, shall, from the tillle of filing 
the same 1oi.th the Recorder !or record, impart notice to all 
persons of the contwts thereof, and all subsequent pur­
chasers and mortgagees i;hall be deer.ed to pur<lbase wi. th 
notice." 

Sect.ion 2-6: "Every conveyance or" real estate within this State, here­
after 11!8.de, which shall not be recorded as provided. in this 
Act, shall be void as against a."T;( subi;equent purchaser, in 
good faith and for a valuable considerat.ion, of the same 
rea,l. estate, or arry portion thereof, where .his own convey­
ance shall be first duly recorded. " 

Section 36 defined the term "conveyance" as including "every instrument 
in writing by which any rea,1 estate or interest in real estate is created, 
aliened, JllOrtgaged, or assigned, except llills, leases for a term not exceed­
ing one year, executory contracts for the sale or purchase oI lands, and 
powers of attorney·" 
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'i'he first amendment to this statute, occu.rrir.g in 185§, changed Sec;; ior.s 
2h. and 25 al.lo~ the recordi.ni:; or an agreement to convey real property. 
the arnendnient provided that such aveement when recordee would operate a s con­
structive notice to third persons . (2) ?rior to this, the statut.e gave no 
authority to record executory a~eements t o convey. ( J ) 

In 1860, an arnendlllent to the .t650 statute p rovided that inftl"'.unents r e­
corded prior to that da te would constitute constructive notice not1.i.thstand­
'ing defec ts in a.cknowledgment . (4) The r eason for sucb a statute was that the 
courts had previously held that the record of a defectively acknowledged in­
strwnent was void and. did not iJnpart notice to anyone. Cura tive acts ei.roilar 
to the 1860 statute have been passed .from time to time and at present Civil 
Code Section 1207 contains such a provision. CS) 

Sectio11 25 o! the ac t was amend.ed in l86u to provide for the recording 
of patents to land, duly executed and verified according to law. When pro­
p erl,.v recordee, the record would constitute notice to subsequent persons.(6) 

ln 1866, Sec tion 2) was again amended to clarify what persons are charged 
"-i.th no.•ice f r om the reooTd. As noted above the 1850 statute provided tha:t 
"su bsequent purchaser s , 11¥).-tgagees, and lien holders shall. be deemed to ptl?"­

chase and ta..l<:e wi•h noti.ce . 11 When instruments have been proper1y recorded 
this e!'f ect occurs, but no t other.rise. The 1866 amendment adcJed a provi sion 
that the record$ would not be notice 1.0 a purchaser at a foreclosure sale i.f 
notice of the pending. of the act i on had been properly filed unless an instru­
ment had been recorded pr~or to the commencement of the ac tion in "lfhich the 
decree and. order of sale were ent ered . ( 7) 

c. 18 72 to oresent • 

'fne 1050 st.-.i ~11t~ conc"'1'11i.ne conveyances was completely superseded by the 
codes, bur. th e code commiss iouers incorpora t~cl the basic recording provisions 
of. that st;1.tute into the 1872 code with very f ew changes . (8) The provisions 
of Sect.inn~ 2u, 25 and 26 of the early statute are now found in Ci vil Code 
Sections 1213, 12.14, 1215, 1217. 

l. CIVIL 00~~ ~~TiON 1213: 

This code section as adopted in 1872 included the constructive notice 
provisions of Section 2!i and 25 of the l ll50 act . The only change that was 
made was a clarification of what persons would be charged with notice o! t he 
r eoor.<l . The statute before the code wa."' ambiguous si nce i t stated a corrvey­
ance oroperly recorded ~rts notice to all oersons of the contents thereof . 
The skt•1t."' tlien mo<!ified

0 

this by declariil&'that "all subsequent purchasers 
and !'!Ortga.gees s)la.ll be deemed to purchase with notice. " The court before 
1872 had resolved this ambiguity by holdinu that the notine \,as lilllited to 
subsequent. pW"chaStl:'s and mortgagees . It did not aoply to all oersons in 
spit:e of the language of the stz tute . ( 9) · -
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Civil Code Section 1213 wa~ :ruriended in 1~97 ~nd again ~n 191~ to pro~iC.e 
for r eco.rding o! cer tified Co!>i,;s of instruments that have Rlreaciy been re­
co::-:!ed. { 10) Civil Code Section l?.lS was adopt ..,a in 1905 and aMenrlad in 
1913(11) cover "l:rJl: r E>cordin,e of c ertified co?ies to a;.,plif'y the a.d<U:tion to 
Section 121J. \..'ith t he ex<'e;n.ion or 1.hese sli-:;:hL changes , Sqct.ion 1213 is in 
tr1e s aine condition at. the i:ire3ent time that i"t wa~ in wh9D adopted ey t:ie 
legislature in 1872, and only sli~htl? chansed from the o::-i~n~l statu~~ of 
1850. 

2 . CIVT-L QJDS S.:X: 1'ION .12l!J : -- --
This code section as adop~ in 187? combined Section." z;i, 26 ane ;6 o! 

the 1850 s tatute . I t prov.ided tha t ":!:ver t conveyance of reql p;roperty o t hr::­
than a lease for a t erm not exceeding one year, is void M a.e.U.11St any S'l:,.. 
sequent purchaser or mort;;S(;ee o r the same property, or any, pa':"t thereo', jn 

good fai th and f or a valuable considera tion, wi)ose convey3.."lce is f~:. duly 
recorded . 11 

Prior to the code there had oeen aproblen a~ to what ~art~es coul~ 
assert the i nvalidity of an unrecor ded i ns.,ru;nen"t . i'h,is was ca 11sed by the 
fact that Section 2~ o (' "the Conveyances Act st-1.~d that it was necessary t.O 

record in order to give notice U> third oarti es. 1he iMnlica t ion f r om that 
would be that an unrecorded deed vould n;t b.e notice and· wuld not be asser­
ted against ~ third party . Jfowever, an exception was ex;>re.ss l7 1<1ad6 tru..t 
the deed was valiQ b et we<in t.he parties . ln addition, 5ecl;ion 26 of t-hJ; 1.55~ 
statµte ;>rovi-;!ed ex;>res'>~ i;hat '\n :mrecordi'!ct deed wa.s voi-i a ; ainst. ;; s :i:1-
sequent purchaser, in food faith ahd for a -valuablP. consi'ie?"at!...,n whi!rn h;U 
own conveyance was first duly recorded . In thi; c.a11e of liunur v ·r:at son(!.'') 
it was held that Section 26 Was intenderl to ir.Qdify Sect'\.on2!la:id-the~~o::-~ 
the invalidit:;• of an unrecorded ins"trw~ent could o:!l:t be assert'?O by a s·:!:;.. 
sequent bona fide purchaser who first reco.rds . 

When the code was adopted, the position. taken in i!unter v ila::.son wa s 
followed and Civ.il Code Section l21!i expressly st;i tes ttlatthe ID;trumep;, 
is void as a gai.IJst. a subsequent purehaser or mor~:r~!!~ in good !:~ and ~or 
a valuabl e consideration, whose conveyance is first. duJ.v !:ecoroed . 

It should be noted, of course, vhat the code added "mortgag"!es '' to t.he 
persons -who could assert "t.he invaliditl)• of an un:r~corded instrwnent . 

Civil Code Section 12lh was amendeQ in 11!95 to provide that an instr-.i­
ment would also be invalid against a;ey judgment. affectine the title unless 
it was duly recordect 'Jlrior to the record of notice of action. This pro­
vision is similar to the 1866 aJl'.endment w Section 25 of the 18$0 statute, 
but it is rore inclusive since it is not. limiwd to foreclosure decrees as 
t.he 1866 amendment was. ( 13) 

No other- changes have been m de in Civil Code Section 1214 anti i"t stands 
taday virtually as it did in l f!72 >dth t.he one e:(ception mentioned above. 
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This section provides ~or the typee o!' inst ru.'!lent.s th'a~ :iiay be r ecorde.1 
under Sections 1213 ann l2lll and is based on Sect ion .36 o~· the 18SO s tat..:.te . 

The early s·ta tu te provided that. the. term 11 conveya.'lce" included every L, ­
sr.rUJ11ent in wTi tine by ><hi.ch any real eSU>t.e o.r i rrr.eres• in real estoaoe i s 
crea t.ed, ali·enP.d , rnort.r;a~ed, or as siuned, " S. th certain except ions . 

Section 1215 of the Civil Code adopted in 1B72 and which has not. been 
ar1ended since that. time contains practically the identical language. It is 
in t.he except;ions t.hat r,he statutes differ. !n the 1850 st:atute the exce?­
tioos were "wills, leases for a term not exceeding one year, execu1'ory con­
trac't.s for t.he sale or purchase of lands, and powers of attorney . 11 The code 
makes onl.y the excep t.ion of "will.s . 11 

It . CI V-il. ?E SEC1IO!i 1217: 

'rhis statute adopted in 1872 a nd never amended stat.es tba t an instru..,.,<mt 
is valid as bet>:een t..l-ie part;ies theret.o and those who have notice thereo~. I t 
is based on the provision in Sec t.ion 2h of 't.he 1850 st.atut.e that an wvecord~d 
conveyance is valid and binding betweea the parties t.hereto. 

No ?revi sion was contained in the l ESO statu te for purchasers :.ibo had 
actual not.ice of an unrecorded c·on•reyance . I t was l eft to court decision to 
determine whether s uch an instrument would be void against a purchaser .with 
actual notice. Hr. Justice Bald;,'in in the case of Hunter v Watson r evie"'?d 
t.lle authoriti.ee in other j urisdictions and concJ.~dedthat the intent of the 
legislature was t hat only bona fide purchasers would be protected by t he 
statute . rle sta•ed that one w!io had actual notice was not a bona !.'ide P'.lr­
chaser and could not assert the 'invalidity of a n wirecord ed deed. (l li) 

Other types of notice were recognized before the code and these prevent<s.4 
a purchaser froM claiming as a bona fide purchaser. These included notice f rvm 
adverse possession and notice from facts and circumstances which would lead a 
reasonable man to make an inquiry . 

In 1872., me code commissioners included the statement that 'the unrecorded 
instrument was valid against those ;,-;i.th notice. This codified the view ex­
pressed in Hunter ! Watson. The problem of what notice col)Sist.s or is st.ill 
left to the courts, however . Actual notice, notice from .possession ancl notice 
frol!l certain. facts and circwnstances will prevent a purchaser from a sser't.i.ng 
•he invalidity of an unrecorded instrument. 

C. MISCSLLAN!DUS PROVISIONS IN TR:S CIVIL CODE RELATING 1\:i RLOO:WIN:J 

1. MODE OF rlroJiIDJ:t.G 

Sections 1169 w 1172 inclusive of the Civil Code cover in a very general 
manner the place where instrwnent.s are required t.o be recorded, the t.ypes of 



books used b;r the :!'3cord-ir, and th~ date w!Je:i a n inst.ni.ilent is. dee:ned to b-:. 
r e corded . The details on the duties of t he County Rgcorder rrera orij?;inall;, 
listed in the Political Code, but ir1 the 191!9 sessior1 of the C.aillornia Le:i$­
lature these proVisions nre transferr'3d to the Government Code. (15 ) 

Civil Code Sections 1.169 to U 72 were enacted in 1872 an<l have not beer, 
=nded. Sections l.l69 and ll71 were bnsed on the lie'<\' York Civil Code . S«c­
tion ll70 11as based on "An Act establishine. Recorders ' Qf~i,~es , and dei"U\i!:ii 
the !Alties of the Recorder and County liuditor , 11 ·passed April L, 1.BSO. (16 ) 
Th.is provision deals with the time when a.°'! inst~nt i.s d.eemed to be reoo:-:l~d 
and l!IUSt be. construed with Code Section 1213 discussed above. 

2 . ASSIGNl!ENTS FCR SUIBFIT OF ~filTLRS - - -- --
Civil Code Sections 345e-3406 p?'esor.ihe the recording requ:ire~'ents whe~ 

property is transferred for bene!'it of c~ditors . ThP.s!!> provisions wer.a orii:: ­
nally bascc on the New York Civil Code a!Y.i e!"..'.!cted .in California in l tl72 . 

Record.ill{; is required for a valid declaration oS ho::iestead and this i .s 
covered by Civil Code Sections 12u2, 126<, 1261! , 1260, 1269. These statutes 
were put in the code in 1872 and were orieinally based on vari ous early stat­
ut~s on honestead property, (17 ) 

?or the purposes of this paper the history of bor.iestea:: pr ovisions is not 
pertinent , except for the reqUirement of recording !or the validity of a htl::)!;­
stead. 

The provisions on recording mortgages of r eal pr<>perty and dischari;es o:' 
mortgages are contained 1n Civil Code Sections 2934 to 29,3 . These secti-on~ 
were mainlJ based on the N~ York Civil Code and ·enacted in Cali.i'Ol!nia in l Bn . 
Of course, the 1850 sta.tute concerning conveyances was a-pplicable to :mortca gi:s 
and therefore the Civil Code sections can be said to be based partly o:i the 
1850 statute. (18) 

Civil Code Section 293~ was added to the code in 1895, providing for a 
special procedure for foreign executors , ad:ministrators , and .guardians to 
satisfy mortgages on the county records . 

For the purposes of this paper •conveyances" will generally be consider ed 
as including mortgages and, therefore, t he basic rules regarding recor dini; "!'?4 
to them. It W"'..11 not be necessary to disO'USS recording of mortgages separai:.eJ.,y 
unless required for clarity. 

5. POliERS 5!f A'i'To:t:IEY 

Although the 1850 statute expressly stated the tem "conveyance " did not 
include pov1ers of at;toroey, Section 27 of that act provided for r ecording of 
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oow= of a ttorney to convey real. estate . This has been carried over U> a 
~ertai.n extent in t.he codes. C-over=ent Code Section 27322 perraits po• ers of 
attorney to eonvey real property to be Tecorded and the except.ion mace in the 
1850 st.atute is not contained in the Civil Code definit.ion of riconveyance." · 

Sec cion 23 o~ the L'<50 statute r equired revocation of reeorded. powers of 
attorne-.t to be recoroed also . Tnis pxavi sion ha.s been incorporat.~d int.o Ci~l 
C1lde Section 1216 and remains there in the same form today • 

.l.n express provision covering powers of attorney to execute a»rtgages· is 
cont~i.ned in Civil Code Section 2933. This provides for recording in like 
manner as a power of attorney for a grant of real property. '!'his section lJa.S 

enacted in 1872 but not based on any specific provision of the 1850 statute 
on conveyances . Tne Code Com:nissioners probabl:y thought it would be better 
f.o make special provisions covering mortgages, although the term inr.lude3 mort­
gages as discussed above. This is in keeping wi. th t!ie option giv"'1 to the re­
corder to keep separate books for :rortgages and d eeds. ( 19) 

6 • H.ISCELLAI® US 

There are other provisions in the Civil Code and Code of Civil Procedure 
involving recordini; of various types of lieru;, such as Mechanics ' liens, Judg­
ment liens, Attachments , Lis Pendens, etc. These are based on statutes en­
acted in the 18S01 s . For the purpose of this s tudy, however, it is advisable 
t.o limit the legislative history and ·detailed analysis of cases a nd statutes 
to the basic recording provisions covering r eal property and to give on13 
s light mention to these speci!ic liens covered by the codes. 

D. CYJV-c.i\;'IX::NT OODS PROVISl.)NS 1NVOLVIN0 DUTIES OF .'.!'.§ 001UITI ~:IDS": 

Title Ill, Chapter 6, Articles 1., 2, 3, 4, 5 of the Gover nment Code now 
consolidates the provisions on the Duties of the Recorder. It describes his 
duties in general, the books which he must keep for i ndexing and recording, 
the documents which he urus t record , the manner of recordation, and the fees 
which he ll!USt char,;e. These sections1 were formerly in the Polit ical Code Sec­
tions W.30- 4112 . 

The majority- of the Gov er Ment Code Sections rega.'"<iing the duties and 
the types of books which the recorder is required ·to keep vere origina.lly 
based on the 1850 s tatute establi.shin& Recor ders ' Off ices . The sections in­
volving the manner of recordation and! the punishment foT neglect of duty are 
also based on the 1850 statute 11tentioned above.(20) Some of the statutes vere 
added later, .however. For example, Government Code Section 27327, providing 
for notice. vhen instruments are incorrectly recorded, but prope;ly indexeQ 
vas added in 1909.(21) Filing of liens for internal revenue taxes is another 
statute added at a later date.(22) For the most part. the provi sions haYe been 
preserved in practica1ly the same oondition they 11ere _±n ·.men adopted by t he 
code commissioners in 1872 and very SiMilar to t he original statutes of ·the 
18.50111 on which they are based. 
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'!ne sections involving wliat 1nstr.ll:lents may :ie recorded we :-e !'or.rerly in 
the Civil Code as discussec! above . So:'le of these prO\·isions have been a::ienott: 
recentl y to provid.e for additional t ypes of L'lStroments •llhich may be recorde~ . 
Cl<l'rernment Code Sections 2r£80 to 2729L now contain the list of t ypes of in­
struments whi ch may be recorded . Section 27322 lists instnlments 11-bich t l:e 
recorder must accept for r eoordation . 

rt will not be necessary t o i;o into more detail as to t he various aMenC­
ments to these sections which have been p;:sseo 1'rom tlJ!fe to ti.me. ~t is !J'Ji'­

Uc.ient to state t hat the ;xilicy of t.he le&islature has cha.need very l .ittlE 
iroo 1850. The purpose of recording re:na.ins the sa:re- the collection or 
instruoents which may be inspect.ed by purchaser s for t.he purpose of 
dete=ining the state o! the t itle they are receivi.ru,; . The court~ haVl'l bee:: 
liberal in allawiJig instruments to be r ecor<ied t hat are not expressly 
mentioned in the code, so t hat prot•ction " ill be a ccorded to both purcbaso;r s 
and 01mers of int er ests in r eal property . 

- 11'.'-



IlIT)l.)DIJ\:'lU RY J'.A'l:i,RL•..L - :l?l:'lATI\'E E'"f~T MO t!n!S­
L.\'ITV'!: ;ii:sro.,r CA.LBJRiiIA RE:;Jl'~ll/G ACT - - -

l. Ric~, L J ., "Land 'ri.tles in C:frif"cmia,'' Real f:state !t!lnd~<;>ok of 
Cali.fo=n.ia , ( 1929) p. 338 et sea . 
~i;.:!eu, !{tlvin ;i . 1 

11 ~.:ro•• and Land Title Law in California," (193:!) 
Cha? t.e: 111. 

2. "Syte of Calii'o!"ni.a ~iV'isic.-n of Real Estat e Reference Book and Gui de," 
Third Revision i'ublls hed by Division. of Rui Estate, Clarence Urban, 
Com.~ssio~~r , ~acra.rnen~, Califo!"O.ia . 

4. Ac;; of !-\arch 3, 18:>1, c . U, 9 Stat. . 631. 

5. :io;;ar. y United 5 tates, 72 Fed (2) 799; pe.titi on for writ of certiorari 
denied °b'J llnit.ed Staves Suprl!llle Court, 295 US 7S2, 9 L. Ed 1696. 

6 . Rice, L. J ., .2E· ~., p. 338 et:!.~· 

7. CaL. St.at.s . 18$0, e . 101, ;;-. 21.io , An Act co;ieerni.ng Conveya:1ces, passe= 
April 15, 1sso. 

e . 1i!'fa.'1J' on ~eal Property , ':':.i.rC. E)d:_;.icn, Section 1257 (1939) Ai;;:l er, " T:1e 
Operatio:i o: t.)le P.ecor.jing Ac;;s , " n l:!chigan Lav Review 405 (192u) . 

9. Tiffa...v, S?!!.· cit., Sect.ion 1260 . 

1.:l . Tiffa,'lj' I .22· c1t., Sections 1255 and 12 '1 0-. 

11. Aigler, oo . - cit., p. 110$ e• seo . 
-~ 

12. St. . 7 Anne, C , 20, 170!3. 

1,3. Aigler , ~· S!:•• !>· 1.05 et s·e9 . Burby on Real Propercy- (191..3 ) p . ill. 

111. Ibid, Ai5ler. 

15 . ~. Aigl er. 

16 . ~ .!· Purser, 1.31 Cal 552 (1901) . 

17. Pat.ton o.n Titles (1938) Seet.ion lo, p . W.. 

18 . Gage, D. U., "Land Title Assuring A.gencies11 , (1937) p . 3.U et~· 
See footnote in Gage's book on pa.ae 36 for discussion of the authority 
on t!le Calii'or11ia defects . 



19. Title Ill, Chapter 6 of the Gove.rnrr.ent Code contains this information. 
Prior to this reVision of the code lllllCh of the mterial was found in the 
Civil and Political. Codes . 

20 . Civil Code Section 1169. 

21. Government Code Section 27323 . 

22. GoveI'Ill!lent Code Section 27320 . 

2J . Government Code Section 27321. 

24. Government Code Section 27257. 

25. !bis result is ar.rlved at by construing Civil Code Sec t.ions 1170 and 1213 
together. See~ y Purser, footnote #16 suPra. 

26. MahoneY y Mi.ddJ.eton, U Cal LJ.( 1919) . 

27. 

28 . 

29. 

30. 

Home, W. s., n;;scrow and Land-Title Procedure" (1948), p. 219 et !!S· 

Gage, D. D., 2J? ill•• p . JL ·et.~· Haymond, '!'-. W., "Title ! nsura.'lce 
Risks of Which the Public Records Give !lo ·Not:l:ce, n Southern Cali1"orru..s 
Lav Rt.View, I , l l928) p . 422. 

Tiliaey, ~·ill•, Section 126) . 

"An J.ct !or the Cert.if.i.cation ~f Land Titles a nd for the SiJnplification 
of t.he Transfer of Real. Estate,~ Cal. Stats. 1897, p . 1)8. Tnis statu.te 
vas replaced by t.he "La.nd Title Lai.-s," an i:niti.ative act , vhi.ch became 
effective in December, 1915. cal. Stats . 1915, p. 1932. 

l. Cal. Su.ts. 1850, c . 101, p. 2li9 . 

2. Amend. Stats. 1655, c . 140 , p . 171. 

J. Mesick .! Sunderland, 6 Cal 298 . 

4. Al!lend. Stats. 1660, c. 366, p . 357. 

5. Added by Code Alllends. 1873-74, p . 2261 Amend. Stats . 1897, p. 64; Stats . 
1901, p . 396 (unconstitutional.); Stats, 1903, p. 106; Stat~. 1.909, p . 45 ; 
Stats 1913, p. 75; Stats. 1915, p. 1211; Stats. 1919, p . 24li; Stats. 1921, 
p. 94; Stats. 1927, p. 628, 

6 . Amend. Stats. 1863-4, c. 65, p. 65. 

1. Amend. Stats . 1865-6, c , 620, P • 846. 

6. "Inde-x to the Laws or Calii'ornia, lBS0-1920, prepared by Legislative 
CoUllllel (1921) Sacrainento, p. 76 . 
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T'ne caliiornia Civil Code. was a pproved !'.arch 21, 1872 and vent. in'LO 
e:rect January .1, 1872 . 

9. Denni~ ! ?>.1rritt, 6 Cal 670. See discussion of th~ problM in t.he a:mc>­
t.ated draft of the Ci'"il Code prepared tr; Haymond and Burch, first •et.ion, 
Sacr a::-.ento, State lB72, p . 333. 

10 . /\:!tend . Stats. 1897, c . 68, p. 59; An:end. St.at.s. 1919, c. 179, P• 276. 

ll. J.dded by Stats. 190$, p . 60L; Amend. Stats . 1913, p . 335. 

12 . l2 Cal 373. Annotation p . 334 of 1872 Dra!t of Civil Code by Hayrond 
and Burch. 

13. Amend . Stats. 1895, p. $0. 

lL. Civil Code prepared by ~'l'lOnd and Burch, p. 33u et~· 
i9 supra. Also see earls cues discussing the pro!;lee: 
15 Cal 127; Chamberlain v Bell, 7 Cal 292; Rose v MIL'lie, 
Dennu ! Eurritt, b cal ~70:- - - -

15 . Cal. Stats . 1947, c. 1&24, p. 1039 . 

16 . Cal . Stats. leso, c. 58 , p. 151. 

17. Cal. Stats . 1860, p . JU; Cal . Stats. 1860, p. 88 . 

See footnote 
Pixley ! Hug[ir.S, 
L Cal 173; 

lf. £!:!!- ! Hastj ngs, 3 Cal 179, held conveyances include mortgages . for ir.­
forna tion as to the various sections of the New York Civil Code which t he 
California Code Conmdssioners ueed for mode.l&-· see ReVised Laws of the 
Stat.a of Cali!or rti.a, Civil Code, Sacr&111ento l E 71, :prepared by Lindley, 
Burch & Haymond, Colm'lissioners. 

19. Sea Civil Code Section ll 71 and Coverment Code Section 27322. 

20. Cal. Stats. 1850, c. 5S, p. 151. 

21. Added by Cal. St.at.S. l9li7, c. 1.211, sec. l. 

22 . GoveI"l'll!lent. Code Sect.ions 27330 and 27331. Added by Cal. Stats. 19'17, 
c. 1&24, sec. l. 
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Chapter 2: lNSTRUHEN'IS iol!IICI! A.RE AU'rrlOP.IZID 1'0 BE ?.E::ORDCD 
(By University of SOutharn Cali!oril.ia] 

INTROOUCTION 

There are various statutes providine for t.he reoordation of instru."le.'lts. 
The statute which is most LT,>Ort..ant for the pur?Qses of t.!iis paper can be 
ter,11ed the General Recorcl.ing Statute. This statute, Government. Code Sectico 
27280, ~ r ecordaEiOn of certain docUlllent.s \ihich meet the reqUire­
rnents of the statutory defini ti.on of "conve-jances." Civil Code Sections 
121), 121.li, 121$, 1217 provide for the effect of recordation and the effect 
or fail.ure to record in general. 

In addition to the general statute, t here ~e a series of statutes pro­
viding individually for t.'le r ecordation of specific inst."'lments vhich do not 
meet t.he statutory definition of the term "conveyance.• These can be termed 
Specific Recor<!ing Statutes. 

'r."n~n a..'l instrument "'1ich is authorized by the ge."lera.l recording stat1te 
is ;roper~· recorded, t.lie res'Jlts are as fOllQ1•s: 

( l} A prior purchaser who properly records his instl"W".llnt. before a 
s ubseq:ient purchaser records l>"ill have priority. At cottt:1on la" 
the p'..Tchase.r who ~11s first in ti.'11.e VoiS gi ve.-i priority. fly record­
ing, tbe purchaser retains t his ;>riority and is protected against 
subsequent pur:hasers. 

(2) Tne record of the<instrwnent operates as constructive notice to 
subseouent purchasers and mor tgagees, preventing Uiem from quall.fy­
ing as bona fide purchasers. Civil Code Section 121). 

(3) A subse~ent purchaser or 111ortgasee liho records his instrument 
f'i.rst is generalJ.1 protected against prior instrw:ients v~ich have 
not been recorded. CiVil Code Sectionl2!h. 

{Ii } The original. record o! such instrument or a certified copy or the 
r ecord o! sucb i.nstrw'lent is admissible in evidence rlth the S&."18 

force and ~feet as t.he original instrument. Code of CiTil Pro­
cedure Section 1951. 

When sucb an ins t'l'Ul!lent 1s not proper~ recorded, Civil Code Section 
121.4 provides that it will be void as against subsequent purchasers or t110rt­
gagees Who a cquire inter es ts in t he property in good :fa ith, for value, wi th­
out. notice, and liho record their instruments first. The in.stl'W!lent J.s vali:l, 
however, between the parties .:id purcha.sers w1 th notice accordine to the terms 
of Civil Code Section 1217. 

The purpose o~ this section Vill be to determine vhicb docwi1111ts are 
authorized by the general recording statute. Government Code Section 2728o 
establishes vhat irurtr umenl.S ll'JI:f be r ecorded. rt provides that ~"IV in.st.ru-
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~nt. a 1~1~t~nt e~r~c t.::- t;Le :_:_~ 1~ c~ :es~C!'.::r-:c~ o:."" !"e~l ~~t,.,~ jJ_~:- - r 

~c...trdeC !7lll'SWint to thi s c.hapter . 0 The Civil- :oc:e SeC-~TG"n~m.}ar..: !_~L.­
p :-cvtde fo. t.he e!fec:~ or recor:ii "~ o:- f !ti li:.re t.o reco:-rl o:: s -:,~~<i uev<- . 
:'he::, hcmsver, apr1y only 1.0 "c nveyances ." !t ts, therefore , nec&ssi.ry 
to detercine *.a-. a "ccmvey--«!lce" consists o! !'or the purpose o!' tl,e!'le .sec­
tions o! ~he code . rr t he doeument i1I question maets the requ.! reir,er.t~ :.:: 
th!s t.enr i"t Will be 11uthorized t.o be r ecorded and 1\hen recorc!ed 1:il.l hc.v~ 
t.lte effec<.s discnssed above. If it r!oes not meet these rec;uirerr.er t.s \J·e 
1.:istrument. will be treatoed as iS it. had never been recor~c!. See Cliay-...e.!" 
7 Co:- a di.«cussio:'I of tl'.e effect of r ecording en wrn•!cMzed instrlJre::t . 

~e st~t·:·.ory defl.n!?o'.Lon o~ i:.he ten:i '' co~yance" i.s in C1 v i 1 l'.CX:e 
$get.ion 12~ ad is I'S foUmr~ : "~er:rr irrstr.me;,.t jn wri Ling by 'll!:! ch GTIY 

!_S}<c~ ~r lnl.3res!. in ~.properS"r is created, aliened, mo:-t.ra;er:, or ~­
~rt~!~ o:- byTJifcfltr:e t ltle ~ !!1Z real pro~!~ ~be a!'~;.t.eE_, ex­
cept. " ills . 11 Tnere are , there!ore , t.wo basic Teqµireir.ents <ri' e li"cOJ1\•ey­
en:;e" : 

(1) Tne OOcU1:1ent. lll'JSt. con.s~it.uw an " instr..:rent" as d!l!'i~ec! by :.r ;, 
C~.!rl.~ • 

':'l:ese 1.wo req~rer.rent.s ..-~11 be escussed individually. 

The dei"in!. tier. oft he term " instr umem.11 .,as e!Oat:lished 't;y the =O'..:.:-t. 
in f:oa!:' v Hcwardl l ) arid has been applied consisten'tly b;v s-..bsequer.t css~ 
in Cder!!l!.?ii r. t1~.at. c.'Ocuments ineet t.'le requirement s or an " 1 ns1,rui::et.~ . " 
::-,e t'efir-<tior. is : "Sor.-. ~r s~&ned anc! cieliverec by one persor. t c 
ano:.her' 't.'"ar.sferr\ ::;: n-..:: ID~ :'<., OT gi Vir.f aI:'r!'>: c:' !'il(,P:::?.TI o~ ~--":'­
ir:& a righ:. t.o ;. debt or cut:;. n 'l'!iere have been oan;:r c.ecisions ir.voh·:.~ • 
the c;uestion of ll!leth9r a part.icular doc~ent is 3.n "inSU"\l!!lent" wi !t.~ 
the rr.ea....,i.'l,; o!: the i;ene.ral recording statute . So:ne of the !.cporUlr:t. d:­
cisions Ere discus sec! below. It must. be remerbere1 t;,o-:; a docwnent cz:: 
not be classi!'ied as an " ins t rument" under the gener al s tatute, but. ma:: 
still be capable of recordation under c specific etatut.e . ln such a si• ­
uation it will be necessary t o refer to that spec]fic stat:.:t.e and the 
cases in~rpretinc it to determine wnat t'111 effect of recol'dine and fail ­
ure to record ~'111 be. E'or example, a special stat.1:te i.~olvin& reco:rd:;:-:­
of 1iecr.anics' L.~ens 1s p-0'-"ided, a special statute involving Declarations 
of lic::ies teads js provi<led, e t cete:-e . These .st.ti.tut.es er.eh provide fer tre 
effects ofnicordinc or the court deeieicn.s have int.e:-preted what the ef­
fects "oul.d be *.en an instrui:rent. covered by that ;:ert.:cular stat\.t.e is 
r-ecorded. This will be dis.C'JSsed bP.low in more net.c..il . 

The first pa.rt or tbis chapt.-!r 1d 11 ctiscuss which docwnents are "iL­
strunient.s" under the ~ener?l r Acordin ,,. s1".at.ut.e , T'ne s econd p.;rt .:ill r!!'­

cuss the ouestion cf whetrar the '' i nstrument.s" affect real properr,Y . 



Il. DOCIJ!miT ~BE!!!_ "INSTRUl<ZNT" 

A. NOTICES OF MECHANrcs .LIENS (Go•erniuent ~de Section 27322, Code 
of Ci.til Proc&dure Section ll66) 

In the case of Rose v Munie,(2 ) it va.s beld that a Mechanics' Lien 
was not an •i.tistrwuent" Wider the l BSo Regutry Act. The Mechanics' Lien 
A.ct, bovever, proVided for its recordation, and provided that when recorded 
the Mechanics' Lien vould bave priority over cl.a.im.s asserted by- mbseaue."'lt 
purchasers.()) the atatute at that time did not, hovever, protect a lien 
claimant o! this type against interests created under prior unrecorded 
instrummts. The resu1t in Rose v Munie, therefore, Vall t.hat a prior unre­
corded mortgagee was given priori't, over a subsequent mechanics' lien claim­
ant who had properl:r r.corded his instrummit. 

Another explanation o! this result is that the general recording act. 
provides !or the protection of subsequent purchasers or mortgagees. 'lt 
does not protect subsequent creditors. Therefore, it is onl;r a subseqll,ent 
purchaser or 110rtgagee vno can assert the failure o! a prior party t.o recortl 
his instrument. A subsequent creditor, such as a Mechanics' Lien clain;ant, 
cannot assert this !a.ilure, and t.~erefore, takes subject to the r ights under 
th·e Jl.rior Wll'ecorded instr.unent. This is in .fact a 1110re prope.r e.iq:>lanation 
of the situation than t.tte holding that a Mechanics' Lien i 11 not an "instr,i­
llllll t .• 

The present atatuts providing for Mechanics ' Liens was passed in pur­
suance of authority given the Legislature by Article ll; Section 1S of t.he 
California Constitution. ' This provision guarantees a lien to mecha nics , 
artisans, and laborers upon the propert;r they have vor ked on. It -stat es: 
•Mechanics, JDateri.al.lllen, artise.'la, and laborers o! every class shall bave 
a lien upon tile property upon vhich they have bestowed labor or !urns.shed 
materials, for the Yalue o! suoh labor done and materials furnished; and 
t he legislature shall provide, by- law, for the speed;r and effici ent e:ni'orce-
ment of euch liens.• ~ 

The legislature has provi ded in Section llBJ of the Code of Civil Pro­
cedure that mechanics, material.Jnen, contractors, subcontrac-t.ors, et cete:-a 

"Who do vork or f'urnish materials in connection vitb. construction, a1teration, 
et cetera of a bllilding, or other structure, "shaU. have a lien upon. the 
~perty upon which they ha•e bestowed labor or fUrnished materials, eor the 
•alu.e of such labor done and materials !Ul"llished and for the value o! the use 
of mch appliances, teams or power ••• • Tile lien is limited to the- amount in 
the contract, provided the lien c)almant has notice of the contract vhen he 
performa the wrk. 'l'he contract u:r be recorded &.Dd this give.n constructive 
notice to the !IOrkers liho aay not then claim to be without notice o! the con­
tract. Section llBJ goes even turther and states that fil~ the contract 
giTea •actual not.ice" to al1 persona perfonling work or f'umub.ing materials. 

iltbmlgh the lien aria es vben the materi.&16 are turlli.s.hed, it is not 
enforceable until the lien clailit is filed. Section ll87 provides !or the 
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.filing of the lien clail:i . T:i= am! place of l'.ecording sue:. claim are dis­
cussed in Chapter . J . It lllUSt be filed wi thin ;. certain tllie llJni t. or the 
lien 1".111 not be given priority under Sect.ion 1166 of the Code of Ci Vil 
Procedure . (!:) 

If properly recorded, the Mechanic~ ' Lien has priority over arcy' liens, 
mort.&<lges , or other encWDbrances "which may have a ttached subsequent to the 
til!E '°".en the building, i111provement, structure 1 or work of iliiprovelDl!nt in 
connection ""111 th • hich the lien cl.a :il!lant has done hi9 wark or tu.mi shed his 
r.at.erial, -.r..s cOltr.lenced, " according to Sect.ion 1186. 

In a ddition, the code nO!f protects a Mechanics• Lien claimant agai.""\St 
a prior unrecorded inatnmient. ThU relll8dies the situat.ion Wi ich t he c0t1.-t 
!'aced in Rose v W..ll'lie . Sect.ion 1166 n°" provides that such a lien is pre­
f e::-red "to ruu•-lien, mortgage , deed of tnuit, or other encumbrance or which 
the lienholc:!er had no notice , and 'llhich iras unrecorded at tho t.ime the 
buil~, improvement, structure or w orlc of improvement. with which the 
lien cla1mant. has done his work or furnished his material was commenced ." 

It should be noted that. the protect.ion given by tbe statute relates 
back t.o the ti.me 'ltlen tr.a w ark on t.!ie building was camnenced. The notice 
which arises as the rosul t of recordation of an Rinstrument• unde::- Ci\l"il 
Code Section 1213 bei;ins when the inst.rament is properly t.ranscribec! and 
relates back me.:-ely to t.he di~e of filini? the instnlment for record. ~ a 
result of t.his distinct.ion a lien claimant is protected a gainst cert.a!.'! ir.­
st.nments recorded before any recorc! is aiade of the .Mechanics' Lien clail:. . (;' ) 
This is one of the defeots of the Recordine ~tam in t.ha t 1 t p..its a por­
cl'.aser or mortc;a;:ee on no'Vice of a l!echanics' Lien which 111ay not haw been 
filed at. t.he time the purc!-..aser or mortgagee recol:ded his instr~nt. This 
is one of t.he o:! t.he record irat.t.ers which a pirchaser is pit on notice of. 
It is similar / hOll'ever / to interests acquired by adverse possession, since 
it is w ssible for t.he subsequent. µ.irchaser t.o make an investi gation of !:he 
land int"olved and dot.ermine whet.her a buildin& had been st.art.ad. (6) 

B. 1'iRTT CP .A.TTAC!:!le>T (Government Code Section 27322; Code of Civi.l 
l5r0Cediire 5L2a) 

Hoaf, v Howard, ( 7) the case 'Which established the definition of an " in­
atrumen~ , - held that the lien of an a ttachment was not within the definition , 
The court held that the word "instrument" 1a not used in the code t.o embrace 
a T.Tit of any lcind issued by a court, or officer, or any authority. In tllo 
s " bseqmnt cases, People !. Fraser(8) and Foorman v Wa~lace, (9) the coat ex­
panded the definition established in Hoag !. Boward to oean an •agreement• 
signed and delivered by ons person to another, t rans!errine the title to, 
or eiving a lien on, property or givint; a right t.o a debt or duty. This is 
better than the terminology "some paper" as used in t he Hoag ! Howard defi ­
nition. Defined in the manner of the Fraser and Foorman cases 11- is clear 
th.at a writ of attachment is not an agreemnt. and t.herefore, should not be 
classified as an "instrument. " 

tlht!n a copy or the writ or attachment is recorded, there are t.wo re-
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si. l t.s . Sor.t!r.n ;.!Pa or t..11? ~o,~e of C>vil l':-or,edure provices t hat "The U en 
of Lhe atta<'~en1. on real property c.tt!lch!!s anc1 be cones e~fac~:ve upon the 
'!"e cor"' :1,~ of a cor.r of tJ>:i. Wl"i1', t.oget.he:- with a oesc-ription of tne 1iropn ty 
at-tac e d, an~ a n.o~ce t 1 h2t ~-t ::s a t.ta~::e~ y;ith the co~;.rr·;.:'f recordr.r ot ~~e 
cc-..t nt:· ,-,~-:~-:-e_in s a:-d l"ea l pro-.eie1·ty is s i t'Jateo·." 

A.!1 a t tadur.ent lien is ;:eneral1y prote~t.eo i'rcm t.he tiine h , js !'il...1 
117a:L~st subsequent. ll"'~.s , co:- tsa""e s, and otha?" claims asserted by other ;;.o.r­
t.1.<;!s af.<lin.~t t he p:-opert;- in question. (10) 1n this re sµ?ct there 11oul .:5 be 
ge-oerall;v no di!'te rence w~·ether •he m-i t of attachrr.-ern. i s t eJ"l:led an "ins;;.ru­
cent'' or not. 

The!"e is, howe~r, a difference as to the question of prior i t y hetv;e.?:-
" prior W'.recor ded i nstr\m:ei:tt <>nd e subsequent writ of attac~-.nt . S!iice "" 
a t tachment i s not protected under Oiv:i.'l Code Sectior. 1211 bee<r.tse it is net 
an ''inst:runent'' , a prior !i!II'ecor dec:l deed or ll!ortg;aga ar· other enc'\llllbrance 
will be ;:iven prj or j ty ave::: the suhseqoient. a t.t.acl!ir;ent lien. This means t~'­
a cl.'.limant. of an aL't.at;~nt lien ii> p?"01'ected a;;ainst subsequent encumbi:nc;<s 
rec oroeC or noi. 1 but i.$- not prot.ecte~ a~i:-:sT. prier- enc'1t:bra-f!ces t::tet.l':e:- r~ 
c orded or no;; . Thi,s was 1.he held.in& in !::oaf ~ .h01ard(ll) 1aseC. on tr.c fact 
that ;11'.l Ccx:e Section l?ll. 'Whi~h is prot.e<-tion to s>Jbseqi.:ent. pn-chasers 
a..~= mo:-·t ? ,:;ces onl.~, protec1.s persons -w:io c1..ili, unde- u.n ttinst.raoent . '1 

"· ,...,..it 
c! a.: t.ach:!e:it is no;. an -1n~i:.rumeni. a-Ju t:)er~fcr·eJ <a iJOrsan 1::1.a_ilcl..ng uni'ie~ i t 
i s n~~ protec ted unde~ ~ivil ~od~ Section l~lL . 

;., ~t..t-er ana1.)•s i s of 11"".e problera, _horHa.vc.::- , 'voi.:1~ ce to holO TilX:.. i :i~.-:1 
·::oci"! S'gct-J.on 12lL proiects on1.y subse:iuent ,,-.:.:-c~..:>.sers or mort."'9ce" ·s "f<ho c ro­
!=l:.r Yi'-1 u.~ i<ts 1.gn::i..s . !'t dties no~ ap;:l~i to a s ubseq-uent. cl:ecii t..:.:r , ·1.m '*i ~ 
cl:. i r: ··~rt \ut'2e r a -writ. of ca.t.t.a~ha~int.. •t:oule be . 

;. Cl ;i i r :--t- lQ:<le:- hn "i n.strurr~ent" which rre.;t$ tl'la l" equ:.rcrr.ents of' t 1;e 
a '!)ov,. oefi_'li ticn w0>.;l'.l b" pr01.e cted in a si tmtion 1.i~e thi s a .·;;.ins: ll :-:-!.o!" 
~et"c!" ~iej i~~trument. , p:-O"l'ided he com:oli e d with the r'?q\.:> rements: o~ t:~ 

:..: ·r..1 ~c.i~ S.e::tion 121.L. 

~ot"2!'· differe::oe i $ found i.n t t:e effect of fai l ure to reco·rd . ~f11!en 
;;: . . "i:1stniment" as de f ir"'d ebove by Hoa,;- v Hown.,-c ( l?) is ne t J"<?cor ced ~t. re­
~ins valid as. betwee!': the mrties . --:rt"is ir-erely ineffe<:t-$ve against ce:-­
t:>..ir. i.Jrlrd :;arties , ;'ihen a writ of attaclunem. is not r ecor ded no ).)en ex­
is~. The Code of Civil. Procediire Sect-ion Sl..2a requires the writ to b<:i ra­
ce-reed' before any rigr.ts wil.1 be c reatecl unaer it. "l'he lien of' the attach-
1119nt. an :real. property ~ches a nd becomes effect~~ upan 1.h~ recar~ or a 
copy of the writ ... 11 

c. J'J!f.31:"21? 1-E~ (<:;.wernment C0<1e Sections 27322, 27)26, Cooe Of ~h-il 
Pro"Cem.ire .. Secti.on 674) 

The term. " instrument" is used in Civil Code Section 1107 i n the sa:i;e 
nornr.e- as · it is used .in t.!1e €ener~l racordin;; stat•Jte . This s ection statns i 
".Sve..-y f.J'""nt of an estate in real property- i s conc!usi ve a:;ainst t he o;rantm:, 
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:Us~ a -1::$t. ever:;·one su':>sq,,1JPnf \\ .. "'l~:.I"..:l :i !.t.'11?!" ti.:~, ~x:-e:,.t. a ::u:-:::_-;-; ~ r ;­
e-ic!llllbrancer who in .;ood !"ait and for a vaJ i;;i:::le cor.s!r.ora~icm l<C'l":i rea a 
t; ili Ol' l.ien t;y an iJ'lstrume,.-t tr~t is !"irst duly recorced . 11 

(2 ) "'- s~ bseouer tl:r CC:\'1•!:'.\'S i..o Y, c:,· n:.ean~ ~:- :.~OP'?~ ":..r.st....,...trr.>A!it.'' .... : 
Y records berore Y. r~cc;,,ds . 

!Jil'ler Ch-il Code Section "lD7, Y l'!Odd be ,.:i~~ ;rionty me:-}'. v • . w-. ~ 
:rim- in tilre, but s 11bsec-Jen-. 'ir; recordi or . 

This ~ I.he Sa!"-<' res~t. t':at "'°"l" bit re.?'!."~d b'J t!le ap:..Ucaticn c !' 
C1Vil Code Sectlcr. l?lt, w)"jc~ JlrGt.;?~t..5 r i;-.. ..,..,e,.,t. fW"Ch.asers a;;cil'.st r-.c:­
f6.-l"t.ies cla.io.inF un~e &..Pf unr'!cc:rJ~ -i '! nRt!"\lr"-.oi •. . ~l ,; l Code s~cti.~. 121 :l c 
broader th.;in ~i,.-;l Code Se:tion 11 .... - !i:')r..._, it !·~·-:::s -t~ " -:cnv~ ·.ra..rlce~ " l',r :~ 
Ci Vil Coc!e sec t i on 1107 a :ry;l 1 f!s r.>eri> J;i· ~c "cra.'l' '!1' or r eal pro1:ert:: , 1t . ­
di ti on, Ci ·n l ,.~e Sect! on 1 lt'7 s:..; :'.!~ s·1\-ser.ue:<t enc=C:a nc"rs are pr ~tl!l: te , 
but b)• C0\1r1. C!?::i s il.'!!S 5 I. r.as be~;; ".,. l~ '.~ l <ml~· oors~~r~ ela3-:-:ir.· U.'l;~;- 4: 
ui:-.st:i.:r...!:it." T'.i:J be prctert~d. LJ-• .-i.':"'r<!° T~, l .. ;.:t .. -1 ~a.: t.1c~, :Jv'L. :e.-: .... 
~tie::~ 12lL cn'l llC7 accoir . .-list. ::l!el· th" s:a= ~;Nse .an-! t.av. be'.!· ! · :~:-­
?ret.ed in the- s~ 'i'iay. 

In t.h6 c:ese of liolfe v Lanefa:-d , (1.; l tn~ court st.?~:: th;,', a .h:l~"-: 
i s not an " inst.rument"Witliin the Gli?a:'li! • or the >tord ar used ir. Civi 1 ~c~ .. 
Seotion U 07 . Therefore, zc jutlj:lll!lr.t. <!redi tor was not. prOt '!:t.ed a i!ainsi ~ 
p-ior unrecorded deed . The sar.i? res--Ut. WO\·l~ be r ;.ached un•ler Ci vi l r o-·i<o 
~ct.Jori l.'2lli, since t.he t..en: .. i..~str·.ir;enttt is c!e-i ir:eC int~· 5are w;:..nr.:?· r e:· 
t he JJ'.!I"pOSe of botl'I t.hese sect.i or.s , 

A better analys~s of W?e s i tl!At.icn ~s tlv<?n in 't.r'.! c•s .. cf z.k c~ "' ' 
,. !'et.a1·JJr.a s ;a, (lL) in which there we.s a question of prio:-it.;.· b.:~~r? 
ment llen 11iiCJa pr:i.O?" unrecorded tllOTti;iii:e • The CC\;rt in ~hi& rasE? hela ~ -... t 
a jud~ent cradi t or i s nol. a bona !ide JJ'.!l'chaser fJ!' r:ort ·a '"9e under :! vi~ 
Cede ~r.tion 1211. ar:d, therefore , is n c;t protected agai."51. 'l ,ricr ur.-e • ·- · ~ i 
c :irtgao:e , Civil '.:voe Section 1211. applle!' only to provt~t s-Jbse:r~nt h::-.; 
f i d;? p;irc!la.sers or c:ort.;ai;ees ..-ho re core! firs~. It. i :s not ~nt.en&,~ t c. :::- - -
tect. s:ibseq uent credit.ors, 1fhether they toe .tJdfir.en1. cre1:i 1.ars er- ""l . 

Sect.ion 67~ of the Code of Civil Proced•U"e prcvi des fort.he raco~i · • 
oJ' a judGJllent and the cr('at1on of a j ud;,nent lien. 11An abstract of t h" 
judgioent or decree o! any cou.:-t of this St.:1ta, includinb a ~~d~ent o! .; 
ccr.i.rt sitting as a small cl.alms ccr.irt. , or ury cou..-t of recorc! of th'.! .. r.. 1.< • 
Stat.es, the enfwcement o!: which has not. been st.aye<! on a;:pe.? 1, e~t· !'- • 
by the clf!rk or justice of U:e coi:rt where !u~h j\;1~nt. er.- oocro?e v:a~ - .,-­
dered, may be recor ded witl: the recorder or an:r courr1.y and !'rcr". s-... cl' t ·- · ­
i ni; the jUdf.l!l9l't. or dee!"'!!? becore~ ~ li~ ~!! .; 1~ !,.':! .!:_e_!ll r-o~e_;-':.;-: Cr t -
J;:i~nt. debtor, not exempt from exec11 t iori , in seer. ~0· 1'\t)I , o•r~ .. :;y ~-1.r -• ' 
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the tiine / or which he J112.Y a.!ten<ards and be!ore the lien expires, acquires." 

J.ccording to judicial decision, When the abstract o! judpent :is re­
corded it operates .as constructive notice t o subsequent parties. Therefore, 
the effect of recording a judgment is the same as the effect of recording an 
•instrwrient".(15) 

There is a difference in result, however, as i llustrated by the Wolfe 
case discussed above. When an authorized "inBtrument• is recorded it is 
protected agai.n8t prior unrecorded instruments . When a judgment h recorded 
it is not protected again.st prior unrecorded i.n8truments . 

There is aleo a di!ference in the results of tailUI'9 to record. When 
an "instrument• is not recorded it does not affect the validit;y between the 
parties to the instrument. It may still constitute a valid lien or encumbrance. 
'llhen a judgment is not recorded, it does not constitute any lien on the prop­
erty of the debtor. 

It should be noted that this discussion does not involve judg111ents affect­
ing the title to the real property in question. These judginents are discussed 
un.der the heading "L1s Pend&ns . " This discussion refers to all other types of 
judl!Jllent.s, however . 

D. HCMES'l'EADS (Civil Code Sections l237-1266a; 1266-1269) 

The rules pertaining to Hcmesteads are f ound 1n the code sections cited 
above. The rule a which involve "conveyances" generally do not apply to lfol!l&­
stei.ds. The courts have be1>n very strict in holding t.hat only the s tatutes 
whiCh speillically caver B.omesU!ads Will be applied 1n determilling the re­
spective r igbte of parties 1n Homestead propert;r.(16) 

Civil Code Section 1.2h.l determines .. hat instruments 111ay have priorit;r 
aver a declaration of haoestea.d and 'llhat llena and enCWllbrancea auch home­
stead Fopert;y would be 111.lbject to. nte section pro:rideai "'llle homestead 
is subject to e::r:ecution 07 forced aal.e in satisfaction o! judllllll.ents obtained: 

1 . Before the declaration of hOlDBstead was !iled tar Tecord, and llhich 
coMtitute liens upon the premises . 

2 . OD debts secured b7 ll8Chanics, contractors, subcontractors, arti­
sans, architects, builders, laborers of every c,lass, ll&terial..men' s 
or Yendor ' 11 liens upon the premises. 

J . On O.bts secured by aortgages on the premises, executed and aeJcncr.l­
•dged O,. hwlband and wife, or bT an uamarri ed cla.illlant. 

4. On debte secured by aortgagea on the pr6111ieea, executed and record­
ed before the declaration or hoimestead was filed for record," 

In the case of Ontari.Oc st. l!k. ! Oerry{l7) the court refused to listen 
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to t.i:e u~nt trot tt>.e wif'? r.as n.,· ? snbse('.:i'?!'lt bo:-,c fi<!e ~rcha~r a-1-! 
't~ji~, t nere.:"ore , her hocest.?ad prooe:-ty would be S!lbject. to :: pnol" unre­
cor 'ied tt:cni;aze . Tr.e cu.:rt he1ti that the honestead proper t.y could onl,;- be 
sllbject.ed 1.0 a :irior recorded mortca."l . 1- o:-ffect. , the court. helc: that - · - -·- - -- -· -MOI"es~arl !JrOpert.y is ncn. co!1t.rolled hy C.ivil Code Sections 121..J, 1211, 
121$ 1n any mennel' . The fr..fe:-encu f ron. t.he c::ise is tha t a 1lecla:-11tion of 
HomestetcC. is not tne type of "instr.u:ient" contemplated b,· t.he r,eneral re­
co1-dinb s~tcte . 

A Declaration of' Ho::iestead may be f iled b~· tee head o! a falnily, or 
by any other person, but the value o!' the property w~.ich r.-.a.y be llornesteadea 
varies c!e;:en~ on • het.l1er i 1 is the heiid of t!ie !',,rn; l;.· who is ho:;ios"t.ead­
in,,. o:- s ::rrr o~.!ier oorson . The e.!°!'P.ct of fill n;c a Declarat.ion of lloi:>estead 
is to constiti:te t l'o propcirty a "no11:·!1• ·ad", free- t.he date of !llir.;;. Ete­
cordation is a ccndition precedent to the creation of a Hor.iesteud , (18) 
This property will ti-en ha exeupt .!'rem all executior. or foroed sales ll ith 
t he exception of those situations enumerated by Civil Code Section 12~1 . ( 19) 

There is aut~ori ty that the record or a Declaration o!' Ho~stead is 
not.ice to all subsequent parti es deal.inc with t,hat property, including 
credittors . They '11111, t he ref-0re, be bound by the r ules and st.atut.es a::>­
;>licable to R~steac! property. For example, the EO!!:estead propert)" 1!18Y 
only 'ti<> encucl>ered i.f t.he inst.r.ur.enl is ex"!cuted anC. ack:nowled"8d by both 
husband and • ife and s~seqlli!nt parties deali.'\t; With the property take s ,;b­
ject t o this requi.reztent . (20) If it is not complied with, t.he subse«i:ent 
purchaser must suffer t he consequences . 

There is authority contr a , however, s tating that t!Je:re is no provisi on 
in the la.11 inaldne the record of a Declaration of HO!!C!stead notice to anvons 
and the provis ion requiring r ecordation is ins-.1rricient to give notice to 
anyone . HO'lever , it is held that. not.ice is unimportant . Recordation o~ 
the Declaration ca\13eS the pr"!JElrly to bee~ "Ho:nes tead" property an~ 
ther efore, subject to t he provisions r elating to Hot!esteads . There is no 
necessity t or disciusing notice f r O!ll the recor d . (21) This is similar to 
cases in 1'hich the cairts discll!!s construct i ve notice • hen the probletll of 
not ice is not involved, For e=»le, those cas es which could be disposed 
of by a statetllent that a prior purchaser r acor ded and preserved his co=n 
la" priority, Her e , t hn homea>mer, • hen he r ecor ded, created a "Homestead . " 
llot ice nee d n ot be discussed s ince it is a 'Homestead a s t o s ubsaquent par­
t ies by the mere act of filin g. 

An important ai tuatian in which Homesteads dii'fer frClCI "il'.at.ruments• 
which are authari~ed by the general recording statute u as fOUOlls . Ir a 
subsequent plrChaser obtains an interest in rea1 property 11i t h notice o! a 
prior unrecorded instrument, he will take subject tl~.reto. This is to avoid 
tM perpetr a tion of frauds , According to t he case of Lee ! ~,(22) a 
party 11ho f iles a Declaration or Ho!!lflstead With a ct'uailmowl edge of the ex­
istence ot a prior unrecorde d mortgage wi ll not be subj ected t o that mort­
g;ii;e . The bas is for t his is that only prior recorde d mortgages can be f or e­
closed a gainst hOl!lllstead property under Civil Code Section 12!:1 . There is 
no statut ory provision pertaining to prior wu-e~orded mortgages o! which t l'>.e 
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3uc~i..;l provJgi.,ns arP- co.r1ta 1 OA":'.i 1n the ~-·1U ~0<1e for the .:i..0{1;i,:t:r~\ 
or encu.:ibr~ of do"1?.st;:,,,d cropert.y . 

~!vil ~·ode 3acti:>~ 12h) nTO\'iaes : ''t ho;o::stead , • , __ . .. ' t. ' t ' ,. :>y ~ nr.tc~·e'Lio:i o_ aha11con."!len , or a rrant. ne'!"ao:. 1 

e-l,.e::l : 

<"..an be a~a "'ldnned \\111.Y 
~xoc.1teC and -ac't:na:;l-

1 . P..y t r.e hushanrt and ri!"~r, j·oint.1~· or -:JY separate i1s:.r:.inr~1ts . 1f t.r!~ 
claioant is -::-atried ; 

2 . By t'he claiu-.o: nt., if U1'..!IJ3rri e ::l." 

Ci•til Code Sr.ccinn ill2 \)r1wi.des : " The h<'!"i'?sf.gad oi a ::;o.rr ietl nerson 
cannot be conv<e,yed or enc·1-ibsred unle s:; the instru.~·,nt o.y wti ich it iz c on­
ve.ved or ?.nc•uzb~:-e-rl is ex~ccrt.~d ::ind ack."'lm:l_ed~ed by bot.h h~1s?ia:l:6 ana 'i'tir'? . 11 

Civil Code Section 121.uJ nro,•ides : 11~ declarhtion or abamlora:wnt is 
o,if['ectu.a) only from th" time ,it. .i!i .filed t.'1 t.he oft' ice in which the ho ~~ ;t_,,~.; 
?.7i-S recorded .-.. 

:.::1licr th~ 1850 CiviJ P:-;:cti~..e ,,ct, (2.3) ;idopted t.pril 2i., 16;;0, 2 sal< 
o~ ;:~~)J.tion -r.as a-bsol ite, ::i?t! no periOd .of radempt_ion was ??Z- '~ed. 
shn · ' !'f 13 -ieP.d \'ras i""""-;ia t.P.l~· ex<>..cuted aft'3r th<t sale a s prnvide<l in ~M 
Pl-•~~ !.-::e t.ct . (2L ) This be in; an abs:W.:te convayanc<i was r enorde1 under tb~ 
i · :;0:1 ?'<lcordiru~ st..tute and the nor...al effect& of re.c<:>rdine follo•~f~ . 

The !'ractke Act was renealed in 1851 and a new one substitut."!1 wiilc!: 
:ir.,vi.dc<l for a -per io<i of .reder.mt.ion. (25) The provision 1"1s Section 229 of 
the Practice J.ct and re~d as follows : 

Ol.Jpcn a sale of re.tl. property , when th~ estate i s ilss tr.an a 
le'.S'!.hn1d of two years' unexpired term, the sale Shall be abscr-
1\i<.c . In all other casas, tl\!l re.'.lJ oropert;; shall be s ubject 
t., !'ed'3r.ipt1.on, a s provideti in th.is chapter. Thi> officer shiill 
gi7e to the purchaser a ce-r~.Lfic3te of sal e contair>..in;; 

l:;t . fl partic•~;l.a.r desc r iptinn of the r e:al ;iroperty sold; 

2'1 . Th" pric'l bid for each dist.inc~ lot. or p<trcP.J.J 

) t! . The whole price paid; 

l.t.1. .it.P.n suhject to -:-eda:nption, i t. shall be so state<:), " d11pl!­
c;;~.e o~ v.bich cert.i!i~T.'> shall he filed by l;h~ C'ffi-:er 
wi t h tht> H~ctlrl"r vf t.nq 1·0 '"'·Y •11 
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Th,; e.l!"ly case (If i'a;:e !. .~o.;~rs (zo; held t.hat when a certllica :,e 11as 
filed by ti;e SherUf it operated t.o give constr.ictive notice t.O subsequent 
i:urchaser s . The court f"lt that this c oncl usi:>n sho-<>ld be reached T"e,;aTd­
bss o! w:1ether the do=ent was cCnJidered an • i :istrument" U.'loer t.rd! gen­
eral r ecordin;; s~tute or not. . 

Tha case of Fuerman v Walla:ce, ( 27) decided under the codes, concl,;:ied 
that a Sheriff ' s certificate of Sale 'IUlS an "inst.rum.ant" under the prQV1-
s i.ons of Ci,'il Code Section 1107. The result " as , t.herefore, that the 
bolder of such a certificate 110<.tld be prouici;ed a gainst. a prior unrecordec 
11 conveya:-.ce" or t.he prope:-t.y . 

rt.a co-.ll"t in the Focrman case in arriving at t ltis conclusi on state<: 
t.hat a Certi!icat.e of sai!i i s a memorial signed by the sheriff . It is evi­
rlot'lce of a sale whe reby, subject t o ri$ht of redempt.ion and possession in 
the judgment. debtor , for t.he time allowed, the entire equitable title i s 
conditional~· vest.ad in the i:urchaser , s\lbject to be defeat.ed by a r edemp­
tion, but il not so redilemed, the cert!f1cilto is e'O'idence o.f his r ight t o 
a deed " hi.ch shall vest in him the lagal t i tle w:Uch r euined in the juaE­
ment debtor . The sher iff 13 certifi.cate to the pn-chaser is evidence of an 
e:;uj table interest llhich the µirchaser has in t.r.e land and 1s an •inst..'"1l­
~"1t0 llhereby an 1.nterest or titU. is c:rt!a ted . 

The court contras ts t r.is with the situat.ion ,.here a w:-it of at.tach­
itent o.- execut..i~ is involved s ince these t." o do not constitute the memori­
al of any agreecant . l>ei ther of thes e writs const.i tute 11inst.ruments" under 
the general r ecordi.'li s tatut e nor under Civil Co:le Sect.ion ll'.l7 . Thi s 
means as s een above, that t he claimant uncie::- such a writ is not protected 
ag:abst. J)l'ior unrecorded i."1Struments. 

T'ne present code section ;:roviding for 1ssuance and filini; of Sher­
iff 's Ce:-t!.!icates oi Sals is Section 70 '.la , Code of Civil Procedure: 

"Sa~s o!" porscmal property , and of real property, when the 
estate the•ein is less than a laasehola of two yllars• unex­
pi:"ed term, are absol.lte . In all other ca5es the property is 
subject to r edemption, as provided in this chapter . The of­
ficer mnst give to tile PJJ'Chasar a certificat.e or sale, and 
Ii1.e a du?llcate thereof f or r ecord in the offi ce of tJl8 
county r ecorder of the county, llhich certificate must state 
the date of t he judgment under which th'l sale " as made and 
the names of the pa..-t.ies thereto, and contain: 

1 . J.. particular description or the real property s old; 

2 . The price bid for each cllisiinct l ot. or parcel; 

J . The wh.,le price ll'lid ; 

~ . If the property is s ubject to r e demption, the ce rtificate 
must so decl..:lre, and i f the l'\ldemption can be effected 
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only in a pe.rt.icul.u ld..nd or money ar currency, that. fact 
lDUS t be st.a ted •• 

Political Code Section lil33 provides for tbs filing or these ce:-t.iii ­
cates . It st.ates: 

"The recorder ll!Ullt keep in his o~fice a book, to be called 
•Certificates of Salas," and record therein all certificates 
of sales ot real estate sold unde:- execution, or under order 
made in an;r judicial proceeding, lie 111\lSt also preµire an in­
dax thereto, in 11hich, in separate columns, he 11Ust enter the 
names of the plainti!! in the execution, the da.fendant in the 
execution, the ?Jrchaser a t tlMI sale, and the date af the 
sale.• 

Ooverment Code Section 27322 lists books "Which should be k9pt. bf the 
Recorder . It does not 10ention Certi!icates af Sale, but has a eatch...all 
prorl.aion • hi.ch states "Such other writings as are required or pen:iit.ted 
t o be recorded,• T'nis pr<1'rli1on • o\lld appa.."'entls involve certificates a! 
sale. In Governcent Code Section 27323 the Recorder is gj:~en -permission 
t o include all o! the documents in one aeries of books called • c;ffici al 
Records." It would iteem fron this provisicm that Certificates of Sale 
would nor. have to ba filed in a separata book unless the Recorder s o de­
sired . 

In Government Code Sections 27232 io 27255 lists or indices required 
to be kept by the .Recorder are contained . Section 27256 states 11 Tbe re­
corder shall keep such other indices as are reouired 1.n t he performance of 
bis o.rticial duties . " This prOVision would cover Certificates of Sale and 
the index t hereof. HoTlever 1 Section 27257 of the Oovar!lnlent. Code provides 
t hat two indices may be kept in lieu of the in.dices listed in the cods anc 
they shall be labe19d "Ceneral Index of <ra.ntors" and "l),neral Index of 
Q--liJltees . " It would seeJD trom t.hese provisions that Cel"'tifica tes of Sale 
• OIUd not have to be indexed separately ~t could be kept in the G!neral 
Indices , 

Oovarnm.ent Code Section 27263 requires "When a conveyance is e:itecut.ec 
by a aberi.tf, the nane of the sheri.!f and the part7 chaxged i .n the execu­
tion shall both be i.ns~d in the index." Government Code Section 273.33 
provides "All conve)'llJ'lceS of real estate, except patents issued by the 
State as a part;y, 111ade by any pibllc officer pirsuant to law, whsn record­
e d shall be alphabe t ically indexed in the "Index of crantors , ~ both in the 
name of the officer ma.lciJlg the sale, and in the nam.e of the pereon O!mi.ng 
the propert7 so 1101.d . • See Cha pt.er Ii entitled • lianner or Recording" for a 
d.iacu.ssion or the method 1.n • hich these inst.ruments are actua.1.4' copied 
and indexed. 

After the period or redelllption baa expired, a sheri!f'e deed is given 
to the pircbaser. This is recorded by the Fe.baser and 111 treated in the 
same manner as an;rotber •conveyance.• 'l'bat is, the normal res1.llts of re-
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corf.ation follow. Of co-.irse , indexing wil,,l be under both the name of the 
s her i.!:f and the party c harged ir. the execution as we 11 a s t.he ;:r£chaser 1 n 
accorcance with Government Code Section 27263 . 

Section 70~ of the Code of Civil Procedure pr~des: 

"Upon a redempti on by the debtor , tile pE!"rson to whom t he p:iyment 
is !!lade must execn ~ and deliver to him a certificat e of redell!j>­
t.i on, aclmowledged or proved before an officer authori~ed to take 
acknC!tled{llllent.s of conveyances of real !Jl'Operty. Such certifi­
cat,e must be filed and ·recorded in the office of the recorder of 
t he county in which the property is situa wd, and the recordP.r 
must nove the record thereof in the margin of the record of the 
certifi<-.a te of sale •11 

F . S?!:CIAL TYPES iJf t>OTIC!'.S -- -
(1) NU'i'IC!: ~ APPROPRIATION or WA~ JU005 

Civil Code Section ll:lS requires that a pP.rson desiring to apm-onr:.­
a te ..at.er must post a notice of this fact and fil" a copy of il. with the 
crunt~· recorder of the co.unty in which i.t is posted, 

The court in De•7olfskill v Smith(28) 1?as faced nth the aues l.ion of 
w"hether this not.ice could be cOnsidered an 11 instrument11 or no~ . Ii it 
were neld to be an " :!o!ISt rUl:lent" 1 t. v•o-11.d reoui.re an acknowl edgl!ient under 
Ci~~l Code Sect~on 1.161 as a prerequisite to recording, If i• were held 
net tc be an 11 i nst r ume:-it " nc acknOV1led!OJllent would be necessary since ~"­
i.l Code Section 11~1s did not reouire an acknowl-e:dginent and t.he notice 
would not be subject to the requirements of Civil Coda Section 1161. 

Th: cou.- t quot;od the dei'i."lit.ion of 11ir.strument" esl.ablishe-1 by Eoa;; 
v Howt>rd( 29} and c oncluded that the not.ice of ap!Jl'O;Jr i ation of wate:- -v:as 
nor.~11ithi."l Uiat de!ini.tion. The!'efore , no acknov;led!l)llent wruld be neces­
sary. 

'!'he cocrt then discussed the !" oblem of constructive notice. If 
thi s · were an "i."lStrUl!lent" it 1'0\lld "When recorded give constructive not.ice 
to .sutsequent parties W'!der C1 vil Code Section 1213 . Si.nee thi s notice 
i s not an " instr=nt" it '.'RS argued the.t no constructive notice should 
Iol l O'lf, The court, however, conceding that Civil Code Section 121 3 was 
not applicable nevertheless held that .recording unde: Civil Code Section 
U:lS s hruld re.sult j n constructive notice to s ubsequent parties or the!'e 
wo-.i.ld be no r aason for allowi ng recordation of t,he notice . The courl. 
felt that the !JllTpOse of re.carding was to give notice and held tha:t in 
s p:Lte of the fact that Civi1 Oode Section 1Ll 5 did not make provision for 
construc tive notice t hat i t YG.S actualI,.v the intent of the legislature 
that notice be given by the record, 

Tner efore, in the case of a notice of appropriation of -water, t he 
same r esult was reached regardless of the fact t l!at the nottce wa s not an 



• 

"instru1ient" Ullier ':1 Vil :ode Sect!on 12P . ;. oi rf'?rent 1-s 1li ns 
re1ched, h01'eVeT , a:!: t,(> 1.hc v"'lStior• Of t~ r~enent Of 311 a~l:nClril'?d;. ­
msnt . 

The co-urt did not discuss the effect of s=h filinr as a;s.fr~i. TJTio:­
parti es 1'?10 bad ;:cquired interests in the water befcre t.h!s n:a.iee wa" 
filed b.lt had failed to record "their interests . (JO) 

(2) '•"TI"" (I" 0 """"'5SI'"" 0" • c l'~'~T .... S"''T 0 "'"t l="'OP,_.,~., -· ~-.!".:: - · n..;,;..;r-.-.;. --~ _:._ ~ __::...:_~=~- ~ ~ :~- :..:.---~~ 

ln the case or Drei!Us v ~rx,(l) the c~Jrt he'UI that a notice o1' re­
scission of s uch a contract met the requirements or an "instrument'' unde :­
the general r ecording statut-5. The court. determined that. the !!ocur.ient W<lS 

an " inst.r=ent " as defilled by Hoag ! Howard(2 ) and in adt:.ition, declared 
that it at"fect.ed ~ property. 

There!' ore, " hen such a notice wu:a recorded by the vendor , subsequent 
parties clai.rcin ii through the J".l!'Chaser took s ubject t o the terms of t hat 
notice and the equity created t hereby. 

Since such a doclll:lent is an "instrument." t.he varicn:s bene~i:.s o! rl'­
cordint 1'ill follCI< . 

(1 \ Protection against subsequent J)ilrlies llho acquire i'ti;eres ;.s a:-.d 
record subsequently . 

( 2) Prior ;srties Who acquired int.erests without r!!CO!"d -' nu their ir1-
struments are not given prioricy. 

(J) Cor.structive notice o! tems of the document will b<' iPv<!r t c. 
s ubsequent p.i:c!u<sers trco t.t:e record prevent i.-i;; th= 1'?-cr 
claimirn as bon.< fic-;i p.irc?'.asers Without. notice . 

IJ. L!S Pc:1''!Ei"S 

The general r ule al. coir,mon 1.aw was t.hat a persori not r.:;rt;• t.o an ac­
tion " oulrl not be bound by the judpn;.. (J) An excepticn " ns 1!12'.ie, t.~­
ever, in the case of a person ~rchas1ng land from a party to a renrli!''" 
a ction concerning t.hat l an<' . The comno:l law doctrine was ~hal- suet a p::-­
son " as conclusively presi;oed to have not ice o! t.he pendin> .i~ion a::c!, 
therefore, took subject. to the jud!'Jl19nt r endered in the action. (!:) 

The c01111?1on law has been slightl,.y mOditi.ed in Callforr.ia to protect 
bona fide ?U'Chasers afl'li.nSt actions affecting the land of which they have 
no notice . 

Section b09 of the Code or Civil !'rocect:re Frovirles that. the plain­
tirf in an action affect!n.; the title or right of po5'ession o!' real prop­
erty may record at the tim of filin;: the complaint or at any ti::ie aCl.er­
wards , a noticg of the -penrlency of the action. The statute then provides 
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:.~.at tt?!-JC t.t-;e ti.r;e of fil:b..- s·~i:h notice fa:- rcccrd only, i;h:!:ll a o:r­
:h:l,,e:- or erv.:u-bra~~!" or v.e p:-op>rt:1 a.!'fected t.hereb".; be deered to l".ove 
-onstr.ictive notic.- of t.he yendanc~· or the act:. en, and only or i t.s penden­
cy a ·•l:os• pa.-t.ias desi=t.ed by t.he!r real :=:es . "{:') 

T°rC'> !feet.ion also provides l.hllt the defe:idar.t, at the time of !'ili~.~ 
hls a:'l$f0 er, ~·r-en c.f"fi n-.ati\•e relief is so-.if!ht in :!le a.-.sv~r , or c.t an;1· 
ti:.e .U:ten:art!s; ray -ie-cord-2-noii.ce of tJie pendenc;.· of the action , TMs 
will t.hen p ve constructi v0 notice tc subseque nt part.~es . 

T;.e stat•.rte means 1.nat if a person irrt.erested ill J11r chasing reil 
property '•ant.s to kno-n the status of t.ha t:l.tle, he im:st checY. t.he grantor 
i -:<!ex to s ee i.!" M.s c-rantor hes been involved i.'l li t.1,a ti on re~rdini; this 
piece of real ;iro;:ien.: .. 

Th!! l~s rl'nciers -when f~hc! by the t:l;;intiff will be bind~; on a pur­
ctuser who tokes !rec t..'ie defendar.t . 11. will also ~ bi.'lding on a ~­
c".aser f'ro::i ;,he rl;;'nti:'f i;' ihe dal'en2nt Wil"'.s the laT. su!.t. . It. will net. 
~ l..L,dinc- on a p ; --e::-zs;i:- f'ro.:: the pl<!int.iff, her.ever, if t.!':e de!',.ndr.,'\t 
SO'-'-'l~ a!!"irc::t.iv-= 3c;;.i;:n ir his r.ns-.er ~ ... j\ld~nt. wa~ in favor o: t.!:e 
dPf•"'\C!ant. a:u! t.he onl:· !.:s Fence~s w•s rue:: by ~-!:e pl.linti!f . It "llOuld 
te :: cess.i:-:· for t.r.e de:"er>d.trt. to l'il.e ;. :.1s Fer.da:lS ir. Lliai case ir. o:-der 
io cor.i;~i~t"' co::st.n:c:i ve not.~:e t.c sul::seq-.ie!'lt pc~=ers ! r om th~ ;;l.air.­
t ! !":., . 

:-!'"ri? rlisc~:ssion s-G :;::- 1.r,_.clv !$ t~~ o!".!.'"!! c-t of :"i 1.: ~,- a .!..!.s Pende~.s 4.$ 
a c:c. i::s..., v s~1hs-aq-t.:er11. pi..u-ch:.~er o~ ~neut,t!"a:1cer . There is a mer~ serious 
;irol:lero invc1 vcd 1r. U~ effect o!" "11.ir. ~ " !,is t'er.d!lns ~s a.;ains t. prior 
t.a:-t.1es 11'1:<' l'.:.ve failed t.o rer.Ol"d iheir !.T".st:"um~t.s . 

' 

1.s ;lOte~ .abcr,..-g , ~ o document. cor.stitutes an "ir.str'C"'.en't" unCe:-- ihe 
d 0 !"im-oion in '.;r~ caS>? o!:" ho.:.& ;: Haward, t.he hol'1er _,; st..::.~ "iJl!irument" 
rj 11 re prct.ec-..ed B!:'ail'.Sl. priOT parties -r1hO t..a·1e 0.ailed lO r'?:C:-d U.'l:!e:­
t,l'\9 1.err,s of Ci\":il Co:i? ~ii.on 1211. 

Tne court in "!:'arn':>ck v EarlC?1'6) concl uded t.ha"t. " noi!.ce o: :.is ?en­
dens did not. ccnst i t -.:te E:n-•I."lstr'iinent" frr the p.;rposes o! the reneral re­
cordir.- statute. Yner e!ore, the p.rcha!"r from the p;;.r1.y "t.o the aM.1on who 
~.;.c! file-! the Lis ?enne::s "Would, never theless , be s ubject to a~ prior en­
cw::br01nces a,:-ainst the ?l'O'tlerty "'h!,ch had not beer: recorded . 

This is the s i t uati on 1n which a di!:ference r esuli;s from recorc!ing 
U.'l.:f·n· t he i;ener al r eco:-ding statute or r ocording under the Lis Pendens 
statute . 

1'o rere'.ly this si.tuat.ion, the legislature in 1895( 7) adced a provii;i on 
to Civil Code Section 1211 ?bich states •every conveyance of rcl' l property 
.•. is voiel • • • a s against any juo.,,,.en1. affecting t he t itle, unless such con­
ve~-ance shall r.ave been dul y recorded prior t.Q the recor d or notice of ac­
t.ion. 11 
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T"ois means that a s11bserr.i.ent -purcnasey- fr.om th~ plaint.iSf or defend­
ant •fill be prot<.?c ted again.s :. a c onve;r.mce of th.at property r.:ade prior to 
the .r:.ung o~ the notice of Lis Pendens by the plaint if!' or refendant as 
t he case .may be . 

There are sgveral probIBms present.ed 1"1hen there ±s a~tual knowlP.1~ 
of l.!e·:-tain aat ter·s . 

( 1) The f i rs t s i t iiation occurs where a Lis Penitens is !1Qt ~i. le-i, ln • 
a subS-equen·t ;:-.i-chaser !':"'cm a pai·t~· t:e- Ulg law suit has actua-l notir.e o!' 
the pende::icy of the action . T?1e con rt in Sha..!J? ! L:imley, ( o) a case in­
volving such a situat.!on, held that the purchaser wil l t ake ~~bjec~ to th~ 
judgment rendered in the action s inee he had actual notice -0f the pende~:y 
of the action . The c O':t in t.he Shar? case s tated t:Us <ioctrine as fol­
lows: 

"It dces not e pi;ea:- tha t. a notice of l'l.s pende:is was i n :act. 
!ilad. But the object of filing sue~ a ::iot.ice, i s, to a~ford 
cor.structive notice of the ;ien:!enc~· o;' t he ac-;!on . T:"'lis i s th<.? 
onl y e~fect indicat.ed by the s tatute . ( Fr. Act , Sec . 27' . ':'h" 
or ject being to a.f.ford not:ice, actual notice mus t " ertainl_v be 
i!S effectua.l as oons;.r'Jct've not.ice under t.he s i.atn\,'! . -:= can 
?-1·ce:ve -no good recs on v:hy a pa=ty to3kinr an int'3T~st in a 
tract. v~ lc: nd pending a p..- ocee.din.-: t o forecelose e rio- t _,;.._ -e u~ 
it, .. ,i "h actu2l noi;!.c<: o: • he action, s'.a1l d no;; be bour.d by 
the judgment , al.1,h01:.zh no no'tice o!' lis !"'ndens J11'd b ;en !.i:ec. 
We think i t is, and so hold the lew t.o be ." 

The sar.ie res~lt i s reac~en i~ t~e µirchaser han knowled e cf ~a~ts 
s .:.1.f!"ici,ent t .o put him on i!'l~ui:-y as t,o t.bP c~i stence of a la'r.' s~5 ~ af­
.fectin& the property he i s intereste~ in D•t'l:l:a ;;i,..::. • 

This is , ~here£ore, ano~her s ituat ion \~lere the ~esult is thg 
saire ll'hether reco1·d2tion is under authority of the Lis Pen:'\ens s~ti:te or 
t he general. recording s tat11te . 

(2) Th.e second problet> in cO"l."1eCt.ion Yd.th actual notir,e Oc'!Urs 
wher e an unreco:-ded conveyan~e is executec 4~d subseq~ently a notice of 
lis ?en:lens i s filed by a !l"rty to an act.i.on who has actual no'tice of t ee 
prior unrecot"ded conveyance. By a literal construction of Civi l Code Sec­
t ion 121.L, the prior conveyance would b; vo iQ a i;ainst the pa.-ty to t he o~­
tion -who filed the Li s Pendens with actual notice of th'! conveyance . r'iv­
il Code Section 1?17 would not be ava.Ueble jn this case sine'? j t is a:r­
pUr.able on"ly t o pa:-sons claillling under " inn•.-1arents . 11 It s tat e ; ·: "A., 
WU"ecorded instrU!:t'!T't is Valid 33 retYl'!f<n the rarties thereto anrl thOS(.' 
riho t>a"e notice thereof." Hcrweve::- , :it is a<>Mrally held , in such fl ~~t ;;­
ation that t.he r.rantee ....Ul not be boune by t he judonent unle~s he i s rief.e 
a !,P-"iiy to the action . (9) This i'"' of c ourse, the only !'air result t hat, 
could be reached to avo;.d fraud . An exce ption js marle in t he case o~ 
mortgage foreclos111"'?s uwter Section 72f:. of the :::roe of r.1,•i l Procednro . 
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11 ?:0 p?rson holC~t. a conve;-u-nca frat Of"' unrl_g_r tJ:e rr.-ori'9CO"" 
o:' t!>e p-opert~ morts.;gad , o:- >iavin.: ;; lien the:-ean, r.::! -.:h 
c1.~m:t' e>r ll"n does not appear of re:ord in the proper 
of~ a t the tim!I of the coror.>~noement of the action need 
be m; d!! a p.~rty to such i>ction, and the jud~ent. therein 
rendered, a nd the proceetiin~' therejr h!d , are a$ conclu­
sive a?inSi. t.he party holdir:! such \tnr~cor:led conve:-&1r.ce 
or lien as if t.e r..-:d bee!'; a p;.rty t o the actior.. • 

(J) T';~ fir.al problgr and the one that has net be;ir: c-Oalp~tel; "'et­
tU!d in .=:.c.!'ornia occurs wher. the pe:-scn filas the Lis Penrlel's am!. lat.P.-r 
lea.-ns o!:' the lll"ior urrecorded i!'.Strll<'lont bu"t sti 11 i:; W.r-~ to ar.end r.!s 
pleadin.·s an~ r.:ike tl:e t;rantee ur.<!e:- the prior iostnunent a party to t:.£­
;; ftti 1m. 

1'.oore •1 Schne:irl:lr (lO) defuu tely holds thi!t the gra.."lta!I un~r th!! 
p:-jor~cerd!'d 1ii8trument will taka subject to t:.'.! jud:;;-~r.t . Ta;;lc:- ~ 
Chatr.a.., (U ) does net at;ree wim t.his conclusion and the writer of a la" 
;;v-te-,,- article in 2$ o:;;. llfornic. La ... '? ... ; ..... a t rue~ ),SJ f ··!!b that t h!' 
(:"antee should b~ "':" 1'1teC~:i in s ach a Si t\l~ :.iO~ a;;a:!.-:st t~ ju:!o:;s:: ~ . 

~: sho-~l ~ l:.e noted, hO'·>sve:- , t..'i:.t 1! lohe olai..~: ir ~he actJ.~ -.~c 
~;:~: th9 Lis ?endens recei?es ~ ju~nt in his favor a..'ld subse~uer.tly 
c r.ve:-s U> a bon.:i fide ;:nu-~l".ase..- fer value, the pl.?"C:haser wt 11 bi! ;rc­
V·~ted . Th.e cr~ntGe under t.ha p.rior u:iroc:orde.::! conv..,yance could onl:; se-. 
up his instr.irnent illl!lj n&"I. the plai.'lti ~f who filed th" Lis Pendens 1dtt 
n:.ti~s o: t.he 1l?'i or unrecorded fostrw.ent. He 1;.o>:.ld net. s~t it up a -
b'li nst a J7.trchnser frorr the al~5SS w!"c:> had no notice or the prior un­
r '!cc:--Oed ir.su-ur.ant. . (12) 

Tne!'e «-"'!! various ot.P.er ;n-oblers cor."tected •dtt. th!! doctt"ine ot ~"' 
Fen-:e-..s, b;."1. the above discussion ii; surfici.ent far the ~poses of tr.is 
pap . 

The discussion so far in this section has involved the notice of the 
pendency or an action affectini; title to i.he µ;.rticu l ar real pro~rty, 
1\ncn ;.he judgment is randerA<I -Wr.ioh af!e!'t! the title to rer.l property 
th~ t is also an instrum'llnt W:-.ich is proper to :-ecord. It. is not, hO'll­
ever, an " inst.rllm'!rt" ;;s defined 1n ¥oa5 v HCl'1'a.rd, since it i s not the 
r..eoo!'ia1 or an ai;reeinent , T'-.is prob e111 wai11!1Sc:!ssed a bove in r&g;lrd to 
otr.er types or ju<ic;iri:.n':.s , There are specia1 !ll'Ovisions :;ien:ittin;: sucl: 
j'ud~nts affect!:i:= re:?) property to be !''!Corded and provisions '11~.ich 
st.a t.e t.he conser;iumees Of su~!\ recordati :r.i , IJove..-rll!lent CCY.l<J Sect.ion 
27280 -provides 11:\ny inst.r\llllerr'~ or judQnent affecting the title to or poF­

Aession of real property mar be recorded i;ursuant to Lhis chapter ," In 
the Corte of Civ:i 1 Procedure provision is made for the effect o!' fiUng 
.1ucigments an(I thil! would include j:ld;)llents affeot.ing title or possessj on 
or real prnperty, It states : 
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"An abst rac;, of the judgme."lt; or decree of any court of this 
state, including a judgment of any .court s1.ttina as a small 
claiu.s court, or any court of record o! the United States, 
the enJ:ot:eement. of vhich. has not been stayed on appeal, 
certi.i'ied by the clerk or justice o.f the. court were such 
judgment or decree vas rendered may be recorded .. -i th th.e. 
recorder or anY coWl.ty and from such record.in6 the .J.ud:gmen t 
.!!! decree becomes ! lien upon all the real property of t)ie 
judgment debtor, not ..xempt from execution, in such county, 
owned by him at the time, or vhic!;I he may after.,ards and 
before the lien expires, acqo.ii.re.." 

When such a ju.dgrne.nt has been recorded, the record operates as const.r~ctive 
notice as was discussed in the section above on Judgme.nts . 

Government Code Section 27)22 authorizes the :r.ecorder to :record "Tra.-i­
scripts of judgments, llhich by la• are ?!lade liens upon real. est.ate in i.h is 
State •11 This vould include judgments afi ecting tit.le or possession of 
real pro pert)' . Secti..on 27322 also @thori'Zes the recorder to record 
"Certified copies of decrees and judgments of courts of ·rec<>rd; .• . " This 
a gain vould include judgments affectin~ title or possession. of rea.i pro?­
etty. Section 27326 provides for ihe effect o.f filin,; such. certU'ied 
copies . l t stat.es: 

"The recorder shall file anC. reco;a 111 the ·r ecord of deeds, 
grant.s, and t.-ansfers , certifieP. copies of final jud'jl!l!!'nts 
or decrees partitioning or affecting; t.."ie tit.le or posses.sion 
o!' real prooerty, anf part. of ..-hich: is s:l,.tuai:.ed in his 
county. From the tae of filing vi t h the recorder for 
record, the certified co;iy of the judgment or decree imparts 
notice to all persons of it.s contents, and any subsequent 
purchaser, mortgagee, and lienholder purchases and t.akes 
•'i th the same notice and e!'fect as if the copy of t.he de<:ree 
were a duly r ecorded deed, grant, or tra,nsfer . " 

lf an instrument is acquired before .Lis Pendens is filed and is not 
recorded until after Li s Pendens is filed the party c1a:im!.ng under such 
instru.'!!ent will not. be protected again.st t.he judgment given in that act.ion 
a.Uecting the title to the property involved. TMs is by Vir tue of Ci\"il 
Code Section 121.lJ which stat es that "a conveyance of real property ••• is 
void •• • as against any judgment affP.ct.ing the title, unless such conveyance 
shall have been duly recorded prior to record of notice o.f action . 11 

To be completely protected, a party to an action affecting the title 
to real. property .Dllst fil.e a Lis Pendens which will protect him against 
J)rior purchasers and will operate as c<>nstructive notice until the final 
judgment is give.n. If he desirP.s to be protected against subseq.uent pur­
chasers after that he must record a certified copy of the judgment which 
will then give constructive notice t.o subsequent purchasers. 
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As ~.isc»ssed ab:)i:e a doeUl;l!?nt. must be a •convey-..nce• within tne cef1-
r! tion of Civil Code ~ct.ion 1215 in orde:- t.o be careble of recorcation 
under the general ?'ecording st.atut.e . This defini ti0n is "Every ins tr..irnent 
in w:·itin; by which any estate or interest i:1 real. property is created, 
al1en"d, f!IOrti;aged, or encurnbe?-ed, or 'Qy which the tit.le to real proper ty 
n;;;· ha af:ected, except wills •11 

In the former secti on the word "i:istrument" was defined and certain 
d~nts wp.re discussed which have been held to be within or 'Wit.ho-.;r. the 
tc:-s of that de!'ir.i ti on. Tr.~ .,u.- pcse of this s ec>.icn wi U be to d.isci;ss 
co:ur.ents which te ve been held to be "convevances" because t.hey a~ect re;cl 
~o~rt;v . There are a feic documents which the CO'.:rts r.ave held n;il:"c-be­
"cor.veyal'IC-"s" since they do not a f~e ct. real property. Tr.ese will a lso be 
di~c~sDed in this chapter. 

As mentiored above , so.me docun:ent.s which are net "conveyar.ces" U.'lder 
t he recordSn;;: stat.ute either because they a:-e not " ~ :lstrll/l\ent.s" or because 
t.r.e:: do not "affect real property," may be recorc!ec uncer varl.O'JS spec~!:'~(' 
s~t tes Gil'i in s ome inst.a ,-,ces t.he S2.l'!e result.s will be rea-:~e1 as i:" t!,ey 
!.ad M-en recorded Uflder the general rec~~:')i st..e.~~:.e . 

'.::iv! l Cede Secti<lr 1215 ;rovides for several 1'-ays in 11~.i.ch ar: inst.r-:­
i:-en:o r-«y a !"feet r eal pro;ierty. 

\1) The i!'.!<'.rument may oreal.e an interest. i.n r eal :iropc:-ty. 

(2) The !.r.strument may alienate an interest 1n real property. 

0) Tt,p i.,strtlmllnt may morttzr.e ?'~ill orcperty. 

( ~) T'ne ir.stru:'llnt may encumber raal p:-openy. 

The follorl:lC: discussion " ill cover inst.rtunents w!".ieh arP classified 
un~zr these various h~adin;;s . 

~ · 

( 1 ) !EEUS: 

-~ .-Jeerl which trans:ers a ;l-"2Sent title is oherl.v v.'ithin t l1e def:~­
tion oi "cc;iveyance" since it creates anc! tranS:ers an i-:rt.erest i:'. real 
property . !n t.he ear1y case of L'e sick v Su"lrlerland, ( lJ l dee:! ded un'1el" t!-~ 
iaso statute, the coo rt held that a deed which was subjec t to a -:c.n~ t~ en 
precedent to the vestin i; of title wn! not. a ;>resent. "oon•19~nce" 2.nn, 
tl>11re!'ore, not entitled to be rr.corded. The c.:11:rt ·.1~s ill fact confuse~ 
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as to .,,:iether the document 11'!1$ a deed s1ibj ect t o c o:u!ition p"ece~n1. or 
msrely a contract t o convey r.!!al propert~·, whi-::h \lnder the 185C statut-! 
v:as not a proper dN:umimt to record . In i:. subseqi:ent rlecision, l1hicn r e ­
·versed Mesick ! Sund~rland, the court cade i.t clear that a deed subJert, t ::. 
a condition precedent was a proper instrument t c record althouJh tit ll" c'd d not 
vest -until 11 future date . Th'-< co:.u-t held in this later case, Srar_rian ·; 
h:esick, (11) t-"iat the .record of such a deed out a subseoueilt i::c..-i;:haser on 
constructive notice of whether the car.di ti on preearlent ·had biie!l cor.;,,1 ied 
With . The nor-mal effects of recording present deeds am: deeds s>:bj~rt. 1.c 
condition precedent are as di,scussed in th! introdu.cti on t o t his chat>Wr . 
11-.c effect of failur<; to rec!lrd i s also discussed above. · 

( 2) CC!!\12YAl~C::S BY RM-::rrz 1!' 1'A:!T!TILi. Si:1 TS: 

Such come~nces by .refere es BTe transfers of an int erest in ~!. 
propert>•. Secti<m 7fl7 of the Code of Ci.vil Proce1i,ire m-:7rldes s~~ fie;,'..­
ly for the::!: l'ecordation and t he effects t hereof. It stat;s: 

"Th'l cor.veyances must be r ecorded U! . the ;cunty ~here the p,-~n­
i ses are si.tt.lllted, and .shall be a bar a i;_e1r.st all i:ersons i.n­
teres tr.i c ln the prope!'ty in 2!JlV my who shall t.ave been nameri 
as parties i.n the a C'ti on, ruid against all s uch parties a.nd i:er­
sons as 'Iver= wtknown, if the s1.lrnll!Or.=t ''!a~ se.'"Ved by ;:ub.lleat::i.o~, 
and a gainst c>ll persons c1timin~ under tnw., or eit he!' 0£ t hem, 
anc a &ai!lst all riersons havi.n,; unrecO!'ded deeds or li•ms a t the 
cwm:mceu,e nt of the a ction. " 

!'nere is <ilso a special provi.sion for tne filln!; of c. Lis ?em:':ens i.!: . 
a Pa rti ticm s ui t . Seat.i o!f 155 oft he Code of Civi.l Procedure states: 

" Itmediatel;t after f i ling the ccppll!int i.n t he supe.'"ior cour t , 
t he ol.aint.i.ff ~st record i.n the office of t he recorder of tl:e 
couni;y, or of t.I;: several counti es in which tilt> property is 
si tnated, a notic& of the pendency of the acti.<>n, containi.."lg 
the ~s of th~ parties so far as kn~nn, the object of the 
action, and a :!escription of the ]'.ll'Operty to be affected 
thereby. l'rom the ti.me of filing such. notice fw reco=-d all 
persons shall be deemed t o have notice of the pendency 0£ the 
action . 11 

This Lis Pencens is not an "instrument" which i s -c ontrolle:i by t he 
general rec·o:rding statute as discussed in Section 7 a'Qove . The effect:; :>i' 
fili.n.a: or failure to file such a L:.s Pend.el'S are as discussed abcne . 

( 3) cu.:TFU.::Ts TU Ct:JVLY: 

The earlv recordinF statute exnressly stated t.l\at the term "convey­
ance" did not' embrace e ;-ccutory contracts fer the sale ur purct.ise of 
lands. The case of Mesick -v Sunderland( l5} i.nterpreted this as ~anin;: 
that sl nee such a contract was not entitled -to recwclation, it w0>.U.d nc-•, 
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jr.;;;' ;-t CO!'lstri:cti ve. notice t.o subsequent purcr.asers if it were .. ~:epted by 
i..t-e .recorder . 

n-~s prO"<°isi.or exc<?ptin.S cr.ntracts of sale was abolished " hen the 
"ivi l ::1~cie .. a:; arioj'Ul~ , Alttio-..tsh there was an indi~tion in the case of 
Farks:icie v itlzc!Jonald(lS) that "'·en under the code such ?n ins-:.:rument sho;11c 
Po"t. be recoroeO., it has de!'i.?C+..l!'ty been established in Keese !. 3eardsl.ey( l 7} 
th.a~. s-11ch a documen;; may be r-ecor<ied. The pasis for holdi.'lg this cap;tle 
of -raccrdation -;.s thet it. is an i.'lstr\.l!Jlent wJ:-.ich creates or transfers an 
equi.t.able interest in r eal property. Therefore, 1!hen a contract. to c~y 
is recorc!ed, the bene!its of Civil Coee Sections 1213, 1211 and 1215 will 
apply-. The vendee will be protected a;;ainst subsequent purch?sers and pri­
or wu-eco:rded :iT:struments. The recorcilng will give constructive notice t o. 
sul:sec;,.,er.t r-arti-es of t.he terms of the contract, Failure to record means 
that 110 flTOt.ection will be given afainst prio-r WU"ecorded instrument.s and 
a~~.st. subse~~ent purchasers who record f'irst and meet t he re~uirements of 
r.ood fa..i th , p;.yment or value, a.nd le.ck of notice as established by Civil 
Cod~ Section 121~ . 

'.:·over1'1!lent Cece Section 27288 provides Sor t.lle manner ir1 wt::.-::t, a :on­
trac-:. to c onvdy shou.ld be acknowledged . This can be interpreted as a '1thcr-­
izins the recordation of such a contract. 

It has been i.~timated that the general recording statute is apPlicacla 
to the assicnment of a·n interest under a CQl'ltract t o conve;.-, (18) althou;;t; 
t~.e;-e has been no s<luare holO.ing on t he po~t. t.ne case, Central ~ol'.s!.ruc­
t.ion Co . v HRrtman, ( 19) has discussed the problem of whether it is neces­
:;ary for the assi.i;nee to give notice to the vendor of the fact. of assign­
m-mt for :;riority over other assignees, .as is required in t!le casu of t he 
ass ignoent. o! a ohos& in action, The co.rrt held that such an assigrurent 
was a transfer of an interest in real property and not merely the transfer 
oI a ·chose in act.ion. Therefore, it would not be necessary to give notice 
to the :vendor to maintain priority. It wC11tl:! be necessary to record, how­
ever, to l!'.aintain priorit.y as against subseauent assieriees r.ho received an 
assignment for value, in good faith , and with~~t notice or the prior as­
signment. a.nd who recorded first . It wouln also be necessary for proteotior. 
a~t. prior unrecorded instruments , Failure t c record "ri'ould mean tha t 
the assisneti would not .be protected ~~inst p?'ior unrecorded instrw:rents 
and against s ubsequent bona fide purchasers who recorded first . 

Government Code Section 272B<i provide!I ! or the tnanner in • hioh such 
assi@1llient. shall be recorded, :inferring that when i. t is properly recorded, 
the no..-mal. effect.s of: recordirn; will follow . "l'his section s t.al.es as fol­
lows: 

"An assignment of any agreement for sale, ••• shall not impart an;r 
notic,e and shall not be recorded . unless the original i nstrwmmt 
is recorded and the assi~nt contair.s a reference too the oarruct. 
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book and paee where the OJ'.i:;i.nal instrur~nt is r ecorded, or to 
the dat.e the ori ginal docll!lent was r ecordee and ;;.he recor ier•s 
docu'11ent numbe r, or if the original instrument and t he 
assignment are presented for recordation concurrently ." 

(ti) ASS!GK!.Z!-IT OF UND:vID~ INT~T !11 O!L R!llHTS: 

There are two basic types of interests in oil rights . !'irs-;, a ri;lht. 
to drill for oil, which is considered an incorporeal hereditament and 
therefore , an interest in real property. This has been termed a pro~it !!: 
prendre . There are sol!le decisions which consider it as a conveyance of the 
oil in. E!ill> but the California court,s pre.fer t.o consider it as merely the 
transfer of a pro~it. The second type o~ interest in oil is a r oyalty 
interest; in oil that is produced, This again is considered to be an interest 
in la,nd in the form of rent, When it is an interest in future royalties it 
is an interest in future rent and is another form of incorporeal hereditament. 
or interest in land. When the interest in royalties i $ W:.thout restrict~on 
es to oil frol!I any particular lease a nd is ind..,finite it is treated as a 
pro!'it !_ prendre the same as the r iaht to drill t he oil . 

These various forms "ere clearly distin,;-uished in the ease of Callahan 
v llarlin(20) which involved the assig!'.ment o~ the royalty interests . The 
court after holding that the interests created by the royali;.y a gree:nent 
and the lease to drill for oil were int erests in land and therefo~, could 
be .recorded, discussed the recording of an assignme.nt of either . Tno 
court concluded that such an assign.~ent is a transfer of real propert.y and 
when recorded will impart. constructi ve notice to a subsequent grantee of 
the fee that the assignee has an i nterest in the oil rights . Although 
the case actually involved the assignment of a royalty intere.st, the same 
reasoning would apply to the assignment; of a rieht to drill for oil. 

The e.l:fect of r ecording t.he assignment of royalties is to protect 
the assignee against subsequent pur<:hasers o! the fee and against prior 
WU"ecorded irultrum.ents involving the property. .Although t.he cour:ts discuss 
constructive notice it is again sufficient to say tlllit the assi gnee by 
r ecording merel_v maintains hi s common la•~ priority. 

(5) LFAS::S: 

A lease creates an interest in real property, and. is, therefore, a 
"conveyance" lrithin the l!leaning of the term as used in the recordi::lg 
statute, Such an instrument when recorded gives constTUctive notice to 
subsequent p-.i.rcha:;ers or its contents under the provisions of Ci:vil Code 
Sectionl21J. The lessee is protected against prior UD?"ecorded instrwuents 
provided he obtained the lease in good faith, Without notioe of the prior 
instruments, paid value, and recorded his instrument. 

Failure to .record a lease makes it voi:l as against subsequent 
purchasers or mortgagees who qualify \J.nder Civil Code Section 1211; . (21) 
!n addition, t he lessee will not be protected against pt"ior unrecorded 
instruments • 
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Un<ier the 1850 statute o" Co'1veyanccs a lease £or a ter.:i not 
exceecing a year was not a "conveyance. n (22) Therefore , it. was not an 
instru::ent that co·.i l d be record"d and if such s sho:-t; ter:: lesse were 
r ecorded, the benefits oi the r ecorciini; statute did not E.l)pl.y . The 
present statute providing for constructive notice (Civil Code Section l.:!13 } 
makes no s uch exception and neither does Civil Code Section 121.5 which 
defi.n!IS a "conveyance . " However, Civil Code Section 121.U indicates that 
its terms do not apply to a lease of less than a year . It irould seem from 
a literal interpretation of this section that failu..--e to r ecord such a 
lease would not affect its va • i dity as t.o subse'iuent bona fid& pw·cJiasers, 
even if they record. 

(6 > oPrro::s: 

There appear:-: lo be a c:oi:!lict in the California cases as to whet.her 
•n o~ion to purchase real property creates an interest in t.he optionee 
t hGt is an interest in real property. Some courts treat i t merely as a 
contract r ight, whi le others i.'1tilr.ate that. it is an equitable interest in 
the land . 

'llhethe:- it ts an interest in land or not, ho;<ever, it is apparently a 
proper instrumer.t to record under the gene.rel recording statute, since 
C-overn.•ent Coee Section 27288 provic!es !'or the ranner of acknOl\'ledgi:wmt C: 
an O?tion agree::ient presw:abl: as a prerequi si"l.e to r ecordation . Such 
options will, there!'ore, be prot.ectec against subsequent purchasers and 
against prior unrecor ded :!.nstl'Ur.lents if the options are pro;ierly r ecordeci . 

Lt bas been held that a leas e of land containing a provision that the 
lessee could renew the lease at the exp1.r .. t.ion Of. his tern is a •conveya.~ce" 
within the 6efinition of Civil Code Section 1215 . (23) 

I t bas al~o been hel.O t~-:. a lease of land for a t.erm of f i ve years, 
lfith an o;:>tion t.o either party -.o t .. ritinate the lease upon 30 da;•s not:.ce 
in WTiti.'11; is a •conveyance" ldthi.n the definition of Civil Code Sect!on 
1215 . (24) 

(7) AssrGN'.:.ENTS Or OPITONS ~ u:;.s=.s: 

Government Code Section 27289 prov!des for a s)'ecial manner of 
recording assii;;nments of optiQns, leases , agreements for sale , agr ee::nm-;.s 
for leases, deposit r eceipts, collrllission receipts . It r equires that the 
orieinal instrunent be recorded and that the assignl:lent contain a 
reference to the corr ect book and ,,age where the origir.al instrument is 
r ecorded or t.o the date t he orii:;inal docu.cent was r ecorded a nd t.he 
r ecorder's docunent nwi>er . fiO'l<CVer, this C".ay be <lisper.sec! with if the 
or iginal instrut>ent and assignment are presented for recordation 
concurrently. 

This sect • on does not apply to any ass1gn.11ent made by ar contained in 
any deed oi' trust, mortra1?c., or other l iens r.iven to secure the payment of 
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bones or other evi dences of indebtedness author:l zed or oormi tted t o be is­
sued by the Co!!Di.ssioner of Corporations or made by a pUblic utility s ub­
ject t o the prorl31ons of the Public Utilities Act . 

The pmalty l•J'Qvided ):>)· .))-.~ll!<lent Code Section 27289 for failure to 
comply with. t hese requiremen ts is tl)o-t the i:nstrument shall not be record­
_ed and shall not .impart notice. lt can be assumed :f'rom this code provis­
ion that none of the benefits of recordi.,g would foll01! .i! these req1iire­
C>Bnts were not complied nth . On tha other hand, it is inferred frOlt t his 
section that if it is complied with, all the bane.fits of recording !Jrovid­
ed by the general recc>rding. act would foUQll whic.'1 ar2 discussed above . 

( 8) ASSI~r.S.><T OF FO'roli3 RE?il'S : 

l'i..ffan,y in hi.s treatise on Real Proper ty(25) states that such an as­
·s i gnment is a transfer c>f an incorporeal herec!itoJ:ent and, therefore, is 
entitled to be- r ecorded as any other transfer s of interests in land. 

Tne California court i.'l PO!!lona ' lo!ut ual Asso. v &o-..:i.th(26} required s uch 
an assi;;nment to be acknCi!rledged, ana held that iI rtIS recor-ded 'll'ithOl:i 
an ack:ncnrledgoont no constMtctive notice will be given by the record t <; 
subsequent purchasers. T:ie implication f rom th.is decisi~n i s that an as­
signnent of f'uture rents is a prOJ>2r i.01strllll!!lnt to record under the gener­
al recording statute. Therefore, when it is recorded, the various bene­
fits of r ecordat.ion should foll01' , If the instrtllllBnt is not recorded, it 
s hould receive no protection under Civil Code Sections 1213 and 12llj a ­
gainst subsequent plI'Chasers who. record first and meet the re<tu.i.rements of 
Civil Code Section 121.h and no protection against prior unre coi-ded instru­
uent.s , The record of such instrument shO'.ild not give constructi've noti ce 
~o s ubsequent purchasers. 

'l'ne case of ca1.lahan " Ila.rt.in disCWJ,od above in connection id.th oil 
r ights and assi6J11!!9nts of Oil rights discussed the troblem c>f f'llture rents 
and t he assignment thereof and concluded that future rents involve an in­
t'.Jrest in land a.'ld thel"efore the assi~nt of them. i.nYolves the transfer 
of an interest in land. Therefore, l!Qch an instr\11!\ent shOilld be allowed 
to be recorded with the '>aricr:is benefits oi recording to follow . 

(9) ASSIGl!.!E!lTS .FOR ~N;:f'!T OF .CREDLTffiS: 

Government Code Section 27292 jl!"ovides that "Transfers of property in 
trust for the benefit oi creditors ••• shall be recorded in the cases speci­
fied ill the titles on the speci al relation of debt or and creditor ••• or the 
Civil Code.n 

The Civil Code sections inVolving 8'1Ch assigmuents lfill be discussed 
bel.01' . The first section 11hich provides for an assignxnent far the bene­
fit of creditors is Oivil Code Section 3Lh9 11hich states as follows : 

"An in.sol.vent debtor may in good fa i th exac:ute an assignment 
of property in trust for the satisfaction of bis creditors, in 
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c~1..rorri"!~ ~ 1 o t..~c pr·-W:si.or-s o! th!s e~ t~· ! "i'l": ' PC"t. 1 hO'l""O":~r, 
to the provi~ions o" tlus code re'L< t1 ve t.o t:-·is i s ;.nil ~r. odu -
1ent 1:rans!'f'ri< , and to the restr1 ct.10'1!' ir;pose~ t':'f law t:po, • 11-
si~- ""nt.s oy sMci~l !-""~-'~rers!<!ps , b~· corpctt.t.icns, or t>y other 
speci!'jc cluses or p rsons .'' 

~!.vil Coce Soctio:i 3L58 !:1J"Or. cfos for th" f or11.a l:l t; e!' of t11e as:>4'1-
i:ie11t. . It st.ates : 

""" assig1n9m. fa!' the ber.e!'it of creditors l:!'Jst- be i..., 11Titi~c, 
s'.lbseribec! by the assi;:;nor, o:- 'cy his arent theret-o authcri:ec 
in writing, and the tra."ISfer by the sherif!' oust. also ~ in 
1'ri ting, subscribed by the s herif! in his o!'ficial capacity . 
Bot h such a ss1 (1llllent. a."lc such transfer must be ECknO"'l.ec7<' , c.r 
proved and certified, in the mode prescr ibed by thP. chapter on 
recordit-_z trSJ'lsfers of r e;,l property, and be r ecO!'<ieC' as rf'­
quil"ed by sections thirty-i'on;r hundred anc six•y-tl'.ree end 
t1'.irty- fou;r hundred and sixty-four; but reoordint; in on"? county 
cor.sti tut.es a com•ilia.oce ·-<ii.h the follawir.(: sect.ion ." 

Tne followin;- ioecticr. , Ci'.~l Code Section 3159 st.aoes th<>t "unless 
t he prO'Visiol'.s of the last section are c~plied 'l<ith, an 11ssi.,u-;ent. fo:­
the be::e!it. ~ credit. rs is voiC. ag;;iJlst every credit.or of the asEi-;ntt 
:iot asse:lt.ing t.!"ereto . " 

Civi l Code Secti<mS )lb) anrl )L6L referretl &o L"l ~ct.ion 3LS8 ar~ as 
f oll01<s: 

Section JLoJ: ''An essi~ent for t.h'! benefit. o~ crActi t.crs 
must be r ecorded, nnc the invent.or~· •• • filed ?d t.h the CO'~"lt~· 
recorder of t he caunty in which the assi;;nor resided at t.ne 
date of t !le assigrm.ent; or, l! he did not then reside i:a 
t.i::is st.ate, nth t.he recorder of t~ co-Jnt.y in wr_jch his 
Jl?'inOi~ l pl.a<:e Of busi."leSS 1'11S t hen si tl:.E tea; or 1 if he 
had not then a residence or place of business ir. this 
s~te, 1'i th the recorrer or the co-.;nty in wr..ich t.he princi­
µ:l part. of the assi~ed prope:-ty v111s then situated ." 

Section Jl16Jl : " lf an assi~ent for the benefit of crectit.t.rs 
is executed by more than l'l:'IC ar.si ::nor, i t l!'.a~ be recorded, 
and a co;.:v of th-;- invert.ory •• • filed with t.he Tecorder of the 
CO'Wlty in which .:.n:: of the ass~i;no:-s Ms~<led at i1.S dlt.e , or 
i.."1 wt-.ich any of t iler> , no~ tl1en re:iidir-C Sn this sta:.e, 1'.ad 
then a pl.a~ of bus1r.ess . 11 

Civil Code Section Jl:f5 then p:-ov! cles that " An assiamrent fort he ben­
efi t of creditors is vn!.d against. creditors ct ~te as11 j .,,o.~ an1I a ,-<ai.nst. 
purchasers an!'I encumb:=aric"e.rs in ::oOC. Ca.1th ami far value unless it 111 re­
corded a s provl ded in this ti.t:'le ••. 11 

Thc~e vnriO\JS !Jl'CVi.sions GUCW aho\'e h.:lve been inte:·oreted Es i:,~;.ni~-



~·.ct. t!·le assi2:10eni is ~rd.l~ d betwe-en thr ass-2-nor arvi ~ssi~n~c . .,nd ~r.t.:ir·z:; 
.-.11 cred"t,ors -assenting t o it . !t is vo~i O""l.V .ii;-ai nct cr-~-"t.Q!'!' not ;;~­
se:rt.;i.!lS t,;f.i!r~t.o an'1 '-&a.i'l'lst. ~rchaser~ anrl enc-umbran~e:-s for value =in!"' i:: 
;:ocr. f<=H.h . ! 27) 

0~Y'i\'3r~ .:in assigriITient f'0!9 t.he be~!'j 't o; cr~'1i.tior;; e-.;'rri!ces )"~;;j 
!lJ"Oper~~., lt Ss s ub.i"ct. ~o the p>'OV5sin1~ of ar;,ir1e .four o: 
the c}lp.JiLer on :-ecarcJJ.n.£ t.::an;,.r'ers , ;s i'i~i l ris t.o t1l1~te o: vt:'ts 
t;.i tla . 11 

':'tiis js ~rhaps the most iml>o:-tant S'?~tion on ,ssignments fnr thR :'.)r.n~"c• 
o! Creditors for t'r ptir!:QSes of this riaper . Thi s s ert.:.on ha!' been c •r ­
s t.n ied to nean that «:n assir:rni ent mul't ~ll re~orded t:: every C<?•:.t•ty Ylh<= ··~ 
an: .. of the real F?"Operty is situated in order to be efft!r:·jvt! d .J=.;inst Sll~·­
se.ri11ent. fl\1?.·cl1-asers or- mortgagees. It is suffic::.ent as 9"(ains · credivvrs 
.if the n~si.:mienl. i" ~~orded \":here the debt.o::- r9si.des . ( 28) S"e ::h~ptc:- , 
entf t.led "'!i.c!P. ;:nC ?lace of Reocrdi.;311 f or a mo:-~ thorcr..:rh Cis-:11$sien i'l r 

t 1"11 t: prob lerr: . 

:; . ,~TA'E Ui T~l'l .:..~EST r: l ~.;:..,_: ?~,. :· :~:.Y - ---- -- -- - ---- -

U:1der t hP. 1850 s r.a:t. .~ tl1e tern 11c 0!1Ve;-ance" was held t.o incl:ufo 
morti;aees . ( 2;) 

'The present sta·tnte <!efini:'l:'." "co11VP:'fa!'ll:'ls" , Civ11 Corle Secti"n l ".'1: 
e.x pre:ssl:r l nclt:.Oe s rnortciC"3ct in it.s Ce!initi or Of a 11 ""nnv~~n!:e'' . 11-:-::-e 
~' t herefore, no question of •1hether a mortzeee is a 11comrey-.ance" ~,. no: 
arY.l t he normal results of record.in;; under t he i;ene!"<>.l rece<'-in.:; sun.u:."" 
•· i 11 foll<7t» . 

"">verM9nt 'iode Secti on 273?? pr-oVides f or their recordation b:r thi' 
recorder . 

In spite of these ;irovisions, however, the le~slat.ure has e !".act.ec .~ 
spec:ial ~ect:ion covering mortca&es . ~ernment Code Section 27292 s-:."'t.es 
that ltP.!"S on prop.rty by way of mortgit£e shall be r ecorded in the cases 
speci:f:iec in the chapter of the Civ il Code on R•Ort.ga~s. Tr.is chap:;er is 
Chapter !!, Title XIV. Section 2952 ·or this chapter pl"ovides that "mort­
:;ages l!nd <Eeds of trust of real propP.rty may be acknowle dged or proved, 
certified and recorde d, i n like manner and w:i th like effect , AS gr?.nt.s 
t.hereo:-: .• . " 

T·1'!re are s;ieci .. l pro\'"isions fo:- the r ecordin!! of various in:stru­
'l!l6nt s ·ie..,Hn · l'lith rn<>rtgll~5 . Sore of t!JP.se are as follows ' 
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Vi.V:.l Code S'?ct.i ons 293L ?-"l~ ?9J5 -:::-OVide for t he recordc-::,ion o; ac ct 
:.11 i."lstrum!'!nt. . Ci\'il Coca SectiOI'! 558 proVirl9s .for t he right. of t he a~­
~ ,:nes t.o sell un:!e·r ;; power of sc.le if -Uie :.ssi,;re'em. l $ r ecordeC:. !'hes'? 
;t'CNisit>l'.S ~e ciiSCU!tSBC be-iJ': • 

(h) r,i.vil Code Section '293JJ r-rovicl<:s tl\E.t "a ey instrume:;t by v.t ich 
~n.'t mortra t..>~ or d~.?C o:' t r ust of , l!en upon or interest in ~eal prorer­
t:: ... , j s subordinate<! or waived as ~o px·iorit;- °"y be recorded, a.'l'J f:rW! 
thP. tioe the saine is f iled for rs~orc operates as constructive noti.ce o!: 
the content:; t hereof, to all ~rsons . " 

11 .. en· a ¥Grrl of r~2:l ~opart-y p::rOO!'t:> to be an AbRolute ccr:­
ve)'~rc~ , blrt. .; ~ i:it~nde :: !.o : ":? t!-?fea<ible 1 on t,t;e ~rfo!"F"-2.n.-:-e 
0: cer-tai."": con.Ci.ti<lr?s, such g:-=-!!t is not <ief~ ... ·eo or af1"0 'Z;_.e" 
as r..~c;irst ar.~· pc·,rsc;a other th~n tt.e- ~ntee or ~is heir·~ or 
Cevisees., or- ~rsons ~vin~ rctu:1 nntize , \~!":le"i :t Ell i~str\:­
iuo"'t· of ne-r~~snnce, 01l;v S:):ecuted a.r:<l EC·kno\·:leci--ed, fil".:a11 h=..'tre 
be.!!' reccrde-d in the Of!ice of !,h~ CQ'..;:r.~:: recorder o!' t~0 
conr.t:.T wr.ere tl1e :'?'o~:-t;:- is ~it.u!ted. '' 

Ci vil- Coti? Section 21725 provides, hdW'?\1'e:r., t~t.: 

o 'Tr.~ :Ca:ct t_l;o•at a -b'-ansf~r was !:'lane st1~j~c~· to Oef::?asor.ce o-· 
c cor.Citi on, may, for the !£r?OSe o: shor.i..;b s~~h t~2.:':Sf~r to 
be: a. m.O?'"t~i;·:, be prov.ed {except as a::E.i:ls.t a. o.;bsequ~·rt. 
~rchaser or encumbran::er f or v al·.le and \',-ithO'.!t no'tice\ , 
t hou[;h t.ne fac t does not a';};eo.r by the te..'tt1s of the i:lst.-i; ­
r.tent . u 

~v·il Coee Secti.on ?O}J urov,ices: 

·~ .... por.e·r o:": ct.t.orne~t to execut.e o cort~;:e , rnu~t. b~ in )'l!'"it­
in._;, subscribed, a.cknov;1ed-ee , or prover , certi f ied , a!lt' rP­
c .:>rded in like manner as powers o!'. atto::-ney fer gre'itS of 
real property." 

This tyi:e of instrument. i.s d i.:::c11 s.sec1 belo1·1 . 

~ivH Code Saction 28LO nrovi <i.es : 
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or aclai011le dgillent t hereof 1 111UBt be r ecorded at length, and 
a reference made iD tho minute of the discharge made upon 
the record of tbe mortgage to the book and page where the 
discharge is recorded. " 

Civil Code Sections 29311-29LO provide tor the methods o! dis­
charging a mortgage. These sections are di s cussed in C-nap­
ter L, "Manner of Racording." 

Section 67Sa o! the Code ot CiVil Procedure arovides tor t he r.etho;l 
ot recording a satis.!act i on of a mortgage w~n t l>.e property is 
sold at a foreclosure sale. 'l'h1s also is discussed 1n Chapter 
L, "Wanner of Recordin;: ." 

(t) Fictitious Mortgages: 

Civil Code Section 2952 provides far the recordation of f i cti­
tious mor tgagee and the effects t hereof . This is discussed in 
Chapter Ii, •Manmr of Recording." 

( g) l!otice of Default - .llartpge: 

Civil Code Section 292L provides that • here a mortgape bas a power 
ot sale i n the mortgage to be exerci sed t.!ter a breach of the obligation 
tor which the mortgage i s a aeeurit;r, eucb J>Oll8r of .ale • ball not be 
e.xerched (with some exceptione) , • W'ltil (a ) the . .. 111ortpgeo .. . shal1- first 
r il.e t or record, in the ot't'ice of the recorder of each county wherein the 
a ortgaged ... J:l'operty or s ome part or parcel thereof 11 s i t uated, a notice 
or de!au1t ... • Tbe statute provi des t ar what in!ormtion tbe notice shall 
contain. 

CiTil Code Section 292Lb givu ~ person d.esi.ri.ng a cop:r o! tbe no­
t i ce of d&!ault or notice of sal e under • ortgage the right of t iling • it.I> 
the recorder o! an;y cOWJty in which any part or J:'U'Cel of t he real. prop­
erty 1s s ituated, ft& dulJ' aclcn01l'ledged requsst for a copy or any such no­
t i ce ot default and of sale . ft J. notation aha1l then be made by the re­
cord&r on the 1181"gin o! tile ;recor d of the mortgage giTillg a reference t o 
the place where the request is recorded , 

( 2) ~OF~: 

A dead of trust is a security tranaactiOD in which title to real 
property i• transferred to a truateo to bold a.a eecuri t:r ! or the payment 
ot an indabt!ldness . It differs !rem a • or tgage in the ! act that title is 
tra:na!erred in a deed of trlult, • hereas a mortgage merel.J' giTe11 the mort­
gagee a lien againat real property. 

A deed or trust is OOillli del'ed t o be a •conveyance• within the def ini­
tion o! Civil Code Sect ion 1215 , Therefore, it i a s ubject t o the general 
recording s tatute and the bene!1.t s of recording f ollow the recordation of 
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a t.rust deed. 

Ther e are special. prOVisions in the code, ha11aver, relating to deeds 
of t.rust and provi ding specifj.cal ly for their' reoordaticn. 

Civil Cbds Section 29$2 prortdes t.hat 11l!)ortgagss and deeds of t.rus t 
oi' real propel'ty, ma.y be ackn011ledged or flt'OVed, certifi ed and recorded, 
in like :manner and with like e.ffect, as grants thereof; • • • • 

ln a ddition to this general provision for the recording of t.rust 
deeds , t.l'.ere are specific statutes covering matters aff ecting or related 
to trust deeds . 

(a ) Assi gnment of benei'icial interest under trust deed: 

Ci vil Code Section 29Ju pravides for the recording and effect of re­
cording such assignment. Civil. Code Section 2935 covera the extent of the 
notice given by the record of Illich an assignment . Civil Cod& Section 858 
covers the right of the assi gnee to sell under a power of sale . These 
prOVisions are discussed belmi. 

(b) Civil Code Section 293L also provides for recordation of airy in­
strument by which a deed of trust is s ubordinated er wa ived u to tE'iori ty. 
This provision s tates that tran ths time such instrument is !'iled for l'ec­
ord it ope.rates as constructive noti ce of the contents th&reo.f to all per­
I O!IS. 

( c ) Fi cti tioua Deecb< -0! Trust: ---
Civil Code Secti..cm 2952 proYides for the r ecardation of "dUlllDIY" or 

fic.titious deeds of" kust and t.he e!!ects t hereof . These instrwnehts and 
their recordation are discussed in Chapter L, "Manner of Recordation. • 

{d) Civil Code Secti on 193lia i:rovides .for the recordation of an in­
s trument substituting .the trt!Stee Wider a deed or trust . " Th& trUlltea 
under a trust deed upan r~1 property givBn to • ecure an obligation to -pay 
money and con!e=ing no duties U'pOD tbe tr:ustee than those which are inci­
dental to the exsrcise ot the power o.r sale therein conferred, .may be • ub­
ati tuted by the r e card.inl\" in the coWlty in ~ch Uie iroperty ia located 
of a substitution execut ed and acknowledged by all of the beneficiariea 
under sucb tni.st deed, or their s uccesaora in interest • • • .P'rQn the time the 
subs ti t>.1tion ie filed, for record, the new trwrtee • ha1.l s ucceed to the 
power.a, ditiea, authorit1 and title of the trwitee named in the deed of 
trust.• 

(e) No.t i ce of Default - Trust 'Deed: 

Under Civil Code Section 2921' whe.n the trustee bu a power of sale 
and t.he debtor defaults ii\ hi·• JBY1118nt, the t rustee DJat r ecord a notice 
of default and election to se.ll under the power of sale. This is the same 
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type of notice diacuaaed above under "Not! ce of lle~ault" when mortg;sgor 
default• . llortgages and trust deeds are treated in a e imilar :maMer 1n 
'this reepect . 

Civil Code Section 292Lb provides for requests of such notice. These 
are treated in the sai::e manner ae requests rar notice ot default and sale 
under poirer or sale contained in a 11ort.eage. Tni..s subject was di!lcusaed 
above under • !iotice o! Default 11 in the eecti on on mortgages. 

(3) li!OR'.l'Go\C2S Q!!. PERSONAL PROPERTY OR ~: 

These mo'l'tgi1ge11 are diacWJaad below in the section involviJlg instru­
•nt.s which atfect peraonal property. 

(4) llORTGl.GES ~ Fll'l'URES: 

'I'heea 11ortgage:i a.re diecuesed below in the section 1nvo1Ti.Dg in:itru­
Jll8nte which affect pereonal ;:ropert7. 

Althcr.igjl euch a.n agreement does aot create or transfer an;y interest 
in real property it • e8111S to be logical to discuss racordation or an aa­
aU11ption agreement 1n connection 'With the discussion or different typea or 
mortgage• and wt.ruJDents connected with mortgages , 

Whan real property 11,hich hae been aortgaged ie aold and trans!erred 
to a third party by the 1iortgagor, a -problem ari!les as t.o whether the 
third party will ba required to pay the debt secured by the mortgage . I! 
t he purchaser 8%pre!lsly aseum9s the •ortgage and agroae to pay it, he Will 
be liable !or such payment . The atat ... nt of agreement to pay is ordina.-... 
ily contained in t.be deed to this third p;arty. It h.as been held, hOt1ever, 
that the agreement to assume the mortpge 111111 be contained in a eepnrate 
instrument rath~ than 1n the deed iteel!.(JO) 

This instrument containing the assuiaption agre-nt Jla1" then ba r e­
corded under the general recording statute. The court iA Weaver v llc~y 
held t.bat a1.nce auch inetn.mient could be recorded, a certi!ied copy t ere­
ct waa admissible in n idence . ( l) The other benefit.a of recordation would 
not be invol '1'8d in thia case, • ince the aasuaptio.o ag:r.lllD8nt ia not an en­
cumbrance against t~ lAnd, but 1111rely a contractual agreement between t h9 
Tendor and vendee or lAnd which has been ronrerly mortpged. 

(6) ASSIGNMENT OF KCftTG\GE al BENl::PICIAL INT!RE.ST UNIE'! A Dl:7.D OF 
TRUST - - -----

The former section dealt With a traru1!er o! the • Ortgaged property by 
the 11<>rtpgar. This s ection deal.a with Uie tran11!er or the debt by the 
mortgagee or bene1'ici.ary1 • hich is secured by either a lien againllt the 
property 1n the case of a mortgage, or by the transfer or title to the 



tz-uatee in the case o! a t.rJ.St dl!ed. 

The crurta have apparently not treated the assigQnent of a a artg:a;;a 
or interest under a deed o:t trust u • co1JVeyances• under the general re­
cording statute. S11ch document.s are governed by Civil Code S.ction 29JL 
which p1:ov1d.es !or recordation o! assiganents o!' this nature. 

'!':'le court ill Security M!g. Co. v lleU'e(2) interpreted Civil Code Sec­
tion 29JL as meani.ng t hat the reeord- of e uch an assi~nt 110W.d g:l.va con­
atruct1ve notice to 8\lbsequent purchaser• but would not a!!ect prior par­
tiee who bad acquired int.ereata under prlor um-ecorded inat.rw:ienta , 

'l'be basis !or euch a decision is that. Civil Cods Section 1211 which 
Jrotect.s certain s ubsequeoct parties agaiNt prior unrecorded 1.oat.rumants 
does • ot appl,r to a ssignmsnts o! mort gages . In addition, the court states 
that there is no prorteion that recordation • hould have "like e!!ect" as 
r ecord& tiOll o! grants and there i• no prO'Tis i on specificall,y giving pro­
tecti on t o an assignee of a mortgage or inter est under a trust deed a­
gai.mt. prior u:u·ecordad instruments . 

Even 1! the assignment. were co.asi dered a •conve~e" 1 an assignee 
110'.llcl not be protected un1er Ci•il Code Section 1211 since it is designed 
to protect subsequent bor.G :fide pcrchasers or mortgagees. Cinda:- a liter­
al interpretation of t his statute an ass i gnee 1s neither a purchaser nar 
a mo:rti;;a~s and therefore, is not entitled t.o pNte::tion. 

Civil Code Sec1,1on 2931! which p!"<Wides for the r ecorda t ion of auch 
assignments statea1 

" Any a ssignment o! a mortgage and 8.J11 assipent o~ the bena­
!icial interest under a deed o! truat ma)' be recor d8d, and 
frO!ll tba U=:a the Sal!IE! i a tiled for record operates as con­
str.:cti.ve notice of the c cntents thereof to all parsons; •• • • 

The !ol lwiJlg section, Civil Code Section 293.S proridu !ortbe extsnt 
t o which such an assi gi1n9nt will be notice when recorded, It will not be 
notice to tbe debtor, hi• heirs or psrsonal representati ves to .l.avalldste 
any paYJ18nt 111.de by them t.o tho person holding the note . It would be no­
tice to them i.f payment were 111ade to a person not holding tbe note, Thie 
section reads ae !ollows: 

"lfhen a 11o:rtga1l9 or deed o! trua t 18 exscuted as eecurit7 !or 
a one)T dua or to becom2 due, on a promissory note, bond, or 
other inetn.ent, designated 1n the s ort.gage or deed o! trust , 
the record of the assignment o! the sort.gage or of the aasi~­
• nt at the beneficial interest under the deed o! truat, 1a 
aot at iteelt notice to the debtor, hie beU's , or per1onal 
representatina, 110 as to invalidate arv pal'JD!lnt made by them, 
or a.ey o! them, to the per son holding s uch note, bond, or 
other 1.nstrument. n 



It should also be no'ted that Civil Code Se 9ticn 293u provides t hat 
tl\e record fi-~es notice only t o s ubscc<Uent ~erscns by judicial decitibn 
and does not £i ve noti ce to the mortgagor. The only not ice t o the 
mort;;agor is by implication .from Ci vil Code Secti c.n :?~J5 vhen he 'pay!' a 
per!'on wno does not have the note. 

Civil Co.de Sec tion 8SE: provides for the r ight of t..'ie a ssi!?lee to 
sell when the mortgage or ceed of t rust cont ains such a power. The 
power may be execut ed. by tile ass i gnee ;;henever the asSi €J1111ent i" dul.y 
acknowledged and recorded . This sec tion reads as folloi.•s: 

"Where a power to sell real proper t y is f;iven to a mol'.t ­
gagee, or other enCUJ!ll•rancer, in an i.ns"truoent int.er.dee 
t.o secure the paYl'1ent o: money-, the power 1s to be ciee:ned 
a part of the secu rity, and "es 'tS in any person 'Who, by 
assignment, becomes ent;l tlEd to the money so s ecur ed t o 
be paid, and m..-y be execu t ed try ninr "h•mever the assien­
ment. is duly ackno"•le-d['E'C anci i•ecorc!ed. " 

At coltlllOn law a prior equ i tal ·le interest. •·as ci;t off by a s ale t o 
a bona !'ic e purchaser ,.-H ,hout. noti~e cf ohe prior equital:le int erest. 
?.ecording of an e'.!Uioabl~ in'tere~t is now su~ficlent t o give a subse­
quent. pi;rcr.aser notice fr c.m t.he reee>rd t.na.'t t.here is az: out standing 
equitable interest in so1ne p;;.rty . This :neans t h;;.t a subs .,quent pur­
chaser who obtains the legal tit l e •"il l not have priority over a prior 
equitable interest if that equitaLle interest has been properl y recor cec, 
since he is not a bona fide pur chaser Witnout notice since be has notice 
J'rom the record. This i s on& o~ t he rare instances in \ilhi ch i t is nece:;­
sary to discuss cons truct i ve notice from ihe record i.n order to protect. 
a prior per~on. Ir the subsequent person acquired merely an equ itable 
interest but not legal t.i tle, the faroiliar rule of fir st in time prevails 
v ould apply. It will not apply, however, as between an equi table interest 
and 1.eeal. title . In t;hat case it is necessary to rely on the doctr ine of 
constructi ve notice which prevents the subsequent purchaser of the legal 
title from. cl a i.mine as a bona fice yurchaser wi-.hout no" ice. 

The cases of Kellom;:! fiuffman(J ) and ~ ! Schneider (L ) both 
indicate by way of dicta that a declaration of trust is within ·the defi­
ni t ioo of 11 coovey~ce" as used i.n the gener al recording statute in 
Cal1fornia . The benef1ts of r ecorda tion will f ollo" and failure to 
record means no protect.ion is given to the bene5.ci ary agai nst s ubse­
quent bona f i de purchasers who meet the requirements of Civil Code 
Section 12.lli oor against prior WU'ecorded instrur.tent~. 
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:. restrictive agreement is an e:xal!lple of tho t ype of document wl'J.ch 
cannot be classifi ed as creat;ing a n int.erest in real property , tr<lns:er­
rit:g such interest or encumbering r eal property in t-he ordinary manner . 
HO>lever , such ag:reemerits do affect the title t o real µroperty , s j.nce t-bey 
restrict the manner in 'llhich the proi;erty may be used, the persons who lflBJ' 
use proi:erty and other matters affecting the property directly . 

Tne courts have been liberal in construing these agreements as "con­
ve;::cnces" which may be recorded under the general recording statute . 

Thes e restri ctions were originally enforced in equity against subse­
quent purchasers who hi.d notice. This is another situation similAr t o dec­
larati ons of trust i n which notice froin the record deten<Jines priority. 
Ther e was no cO!lllf.on law pri.ori-ty given to such agreements since they were 
merelJ" e quitabl.E and M>uld be cut of! by a purchase of the legal title by 
a s ubsequent bar.a fide purchaser . However, the courts DOii hole! that by r e­
cording the partj es to such an at;Teement are pr-otecting themsel~es because 
the record irevents a subsequent purchaser of tiie legal title from claiming 
as a bona fide pirchaser without notice . O! course, t he r ule of first in 
time prevc. ils will apply as between tllo successive equ.itable t itles . 

7\<o c.oses illustrating the mode:rn view are Wayt. v Pat.ee (5 ) and Corn-
b1.eth ":'.. ;lllen. ( 6) - --

'lne case of \'iavt v P-atee, which involved an ag;eement. made bet.weer: lot 
__._ --O'tll:;eTS f or restrictions against occupancy by negroes, be'ld that such an a-

greement was a "conveyance" and requirec! recording for tile agreement t.o be 
effective against subsequent parti es . · 

The case of Cornbleth v Allen involved an agreement to change restri c­
tiomr and referred to the orig•nal deed 'llhich establis hed the r ·estrict ior.s. 
The court stated "The agreement was an instrument affecting the title to 
tbe real property described therein and in the deed to which it referred 
(sec. 1215, Civ, Co de), and its recordation was const ructin notice t o re­
spondents , (Civ . Code, !19C . 1213) . 11 

ill addition to protection agains t subsequent purchasers and mort ga­
gees, the parties to such an agreement woulc be potected against prior 
unrecorded instruments, If not recorded, however , there woiild be neither 
protection against prior parties or subsequent bona fide pll'Chasers or 
lDOrtgagees • ho recorded their instruments first. 

IV. IUSCEJ..LANEQUS OOCU1!£trrs NOT CLASSU'IED AS "Cf tlvEYA?IC&S" WHICH 11.ro!IRE 
Ra::ORDlNG Ji'OR VARIOUS PURPCsES -

A. WILIS: 

Civil Code Secti<m 1215 defines a •conveyance" but makes the exception 
of WILLS. Therefore, a will is not authorized to be ·:reccrded unaer the 
general recording statute . However, t here are provisions illV"olr...ng the re-
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corc!ing of '!rills 1n specific st.at.utes and t.hese at.atl!tes provide Ior t.he 
effects of euch recordation. 

Goverar.ent Code Section 27322 provides thai. the recorder shal1 record 
"Wills admitted to irobate.• The only provision in the fTobate Code in­
volti.ng recording of will.a 1n the office o.f tiJe Count)' Recorder is Probate 
Code Section 322, • hi ch provides a11 tolloors : 

"T"ne r ights of a purchaser or encumbra.ncer of real property, in 
good tilth ane far value , der ived fl-Olli any person cla1mfog the 
sal!le by succession, ars not ape.ired by any devise a:ade by the 
decedent !Niil: what succession is clAil:led, unless •ithin four 
years alter the deVisor's death the inst.r=ent c ontainint; such 
deVise is dul.7 proved as c. will, or written notice of such de­
vise is recorded 'Id.th the recorder of the county where t he land 
lies." 

'I'here is a pronsion Ior recording in the clnutes of the court . Pr~ 
bat.e Code Section 332 provides that 'llhen a 'ldll is adcltted to probat.e it 
:...st be recorded in the ltlinutea or t he court by the clerk, with the nOt.a­
tion "Adrd.tted to probate" ami th& date . 

The meaning of the Section 322 cited abC'<'e is that a p.:rcl".aser who 
buys from •m r.eir 1n gooc faith , for value, without notice , acquires a t.i ­
tle wt:..ch wi1'f"""remain inconclusive for Iour years . If at the end oi' that 
f:ericc, no record hai; been filed of the lfil1 as required in Probat.e Code 
Section 322, his title 11ill became concludve . As between the deVisees ant! 
the be!.r, hOll'over, there iiiould be no tiJ!le lilliit for probating the .,,ill, I! 
the prop!rty were distr ibuted on the supposition that the decedent died in­
testate and a will i9 then prodllc.d, t he heir would not be protect.ed 1f ha 
received prope~y under the decree o! distribution, but a purchase: !"ro: 
hi.i:i in good faith, tor value, and without notice, • ould be protected if tt.e 
will were not r ecorded or probated wi thin four years . 

Tbare are no provisi ons coverin& the fl'.lTChas!!r who b\1Y11 in good faith, 
f or value, without notice , froit a devises under a first wiJl, l!hen a s econd 
Will is later found which replaces the first one and devfaes this real 
property to another devisee , 

Probate Code Secti on 1021 at.ates that when a decree of di11tri~tion is 
f inal it • 111 conclusive as to the ri«hts of heir s , devise es and legatees." 
This does not , however, prevent the probate of a s econd • i ll, or t.bt> 1'%"~ 
dl.;ction of all;!" "111 if the first proceedings 1.nvolved intestacy. There is 
no UJ!dtation on the time in which such will may be probated. It ina:; be 
probated at~ tillle after the decedent ' s death, according t o Probate Coee 
Section 323. In such a case the new will is probated, but the old proceed­
ings are not reopened. 

The devieees under the new will may then bring a suit in equity a­
gainst the dietributees ur.der the first decree of dis tribution which 11~ 
based e iUer on probate of another will or on a finding ot intestacy. (7) 
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The theory on which such a ction is based is th;;t. the o:-iginal dis­
triblltees are holcding t.be proi;erty in t.rust far t.he beM!iciaries or the 
ne" 1fill. 

if~en the property has been trans!' erred by the original dis tributees 
under the first • ill to third parties and then a second 'lrill is discO\"ered 
a more cC1llplicatad situation is presented . The equitable 'Pl":iJtciple that 
" ould be relied on in such a situation would be th;.t a purc.haser of the 
legal title who buys in good faith, for vc:lue, and 11 itho-.1t notice or ari;y 

prior e quit.ies existing in fav<Jr ot third pil"ties would not take subject 
thereto. This means that a purcheser from a devis ee under the first "111 
is protected if he btzyS in good faith, !<Jr value, and ld.thout notice . His 
title cannot. be affected by aey deVisee under a later lfill. 

However 1 it the purchaser bu;r.i from an heir when there has been a 
distribution based on a supposed intestacy, he will not be so tully pro­
t.ected . Probate Code Sectj or. 322 provides t1'.at his title "111 be subject 
to inconclusiveness for t our yegrs . lf a will is µ-obated wi thin r~ 
years a!t.er t.he decedent's death, or 11Tit.ten no-:.ice t:>e.."eo! ill recorded 
• it.Un 1.hat ttc:e, the purchaser • ill not be ;:rotect.ed against a devises or 
the "111 . Ot.berwise, the FCMSer will be protect.ad if he meet.a 1.he re­
quireaents of a bona l'ide pircha ser. 

3 . P'i!C.BATE ORJ)~ A!ID OEC!IBES A:'"'FEC!Ll\G ~ l'?.IJP:?.TY: - - -
Probat.e Code Section 1222 provides: 

"When an order is made setting apart. a homes tead, confirming 
a sale or mak.in4 distribution of real property, or de terodn­
ing any other matter affec1.1Jit; the title to-real property, a 
ce:-tilied copy thereof ll!U.51. be recorded in the office of the 
county recorder of each county in which the land, or aey part 
t hereof , lies; and from 't.be t:il:e of f~ the same tor r ec­
ord, notice is impa.'"ted to all i:ersOl".s of the conl.enl.S there­
of." 

The result of th.is provision or the cede u that a P'.l!'Chaser of r eal 
proper ty must creek the records ot t.he county recorder• s office to find 
• hether any probate orders or decrees ha,·e been filed affecting t.he real 
property he iii interested in i:urchasing. Also, he must. check t o see if 
any • ritten notice ot any devise baa been t"ecordeci in the county recorc-
er 1 s o!!ice under Probate Code Section 322. He 11!\l.St then check the minutes 
of the clerk of t he probate court to find ...nether a will had been adm1ttec 
to probate involving a devise of thi.s real property. 

Some of the types of orders required to be recor ded include : 

(l) Order to complete cont.ract or sa1e of real property by a convey­
ance. Probate Coda Sect.ion 852 . 
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(2) Order to lease real propez:ty. Probate Code Section BL2 . 

(3) Or1ier to gi ve tr-.ist deed. Probate Code Section 832. 

(L) Order to enter contract of sale or give option to !lll"Chase min­
ine claim or property worked as a mine . Probate Code Secti on 
811. 

C. POl\:ERS OF A T'roRl'l"EY: 

Tl'ie JreviQU$ discuss.ion has invol'Yad instruments 11hich imolve an en­
cumbrance Oil real property or which affect real property in soi:is manr.er . 
Powers of attorney in themselves do not affect real property. They lllf!rel y 
create an agency relationship beb<ee·n t wo parties. .The types o! poliers 
that are import.ant !or the purposes of' this µiper are those which author­
i ze the agent to make "conveyances" of real property. The question of 
whether they are proper to recOl'd or not is partly settled by statut e and 
putly by judicial decisions. 

The 1850 stat ute concerning Co11veyances expressly stat ed t hat a power 
of attorney 11as not a •conveyance" within the meaning of the recording 
s tatute . ( 8) However, Section 27 of the 1850 statute provided for the re­
cording of certain t ypes of !>O"ers of attorney, the most important bei ng a 
power of attorney to oonyey real estate. The case of Jones v Marks; (9) 
decided under the 1850 statute, held that this did not autho:-ize i:.he re­
cording of powers of attorney to make wills, leases for a term not exceed­
ing one year, ex.ecutory contract.s for the sale or p.irchase of lands, and 
pmrers of attorney, since tbese documents were not classifie d as "conve;;­
ances" . 

lihen the codes were adopted in 1872, only one provision • a s mad'.! fo:!' 
the recordation o.f a power of a ttarney. T'nis provision is Civil Coda Sec­
tion 2933, which states: 

" A power of attorney to !Uacute a mortgaJ e must be in writing, 
subsQ"i bed, acknOllledged, or proved, certified, and recorded in 
like manner as powers of attorney for grants of real property." 

Prior to 19L7 there was no provision for the recordation of powers of 
attorney for grants of real property. In l 9L7 there was added Go-,,ernment 
Code Section 27322, p-oVidi?\8 for the reoording of powers of attorney to 
convey rea l property. 

Before this 80ct1on was added, it 11as held that a power of att.orney 
to execute an instrument other than a mortgage was not authorized to be 
recorded since it di'd not constitute a "conveyance" under Ci vil Code Sec­
tion 121.5 and there was no specific :provisi on covering such powers of at­
torney. ( 10) 

Before Ooverm ent Code Section 27322 was added it was held t.bat a 



po'•er t o release a lllO!"tgage llas not to be recorded, since it • as neit.har 
a •co::.,eyance'1 nor a pow!!r to execute a i:ortgage. (11) At the ;resent tU:e 
i t woul'3 probably be treat.e d as a Jl<"'e?' of attorney to "convey~ since t.ie 
terc "convel"' includes any iru1t.."Uelent lthi.ch may a!':ect title to real prOJ>­
e:-ty . A ::elease of a mortgage does a!'fect the title to real prope::t.y a nd, 
there!'ore, a power of attorney to release a !llO:'tgage 1'ould 'be a power o!' 
attorney to convey. (12) 

The effects or recording a power of attorney are as follows. The r ec­
ord will be not.ice t.o subsequent purchasers of t he extent of the attorney's 
authority. For example, if the power merely gives him authority to lease 
but not to sell real proi'8rty, a subsequent purchaser will be charged ll'it h 
notice that t.he a ttor ney had no authority to sell. U there is then a con­
veyance by that attorney t.he subsequent pu-chaser would be on notice or tho 
fact. that the attorney was unaut.horizcd to transfer t itle to the property 
and that t bere£ore, there is a detect in t.he title which the J711Tchaser 16 
acqu!rinj;. 

In addition, the pmter of atwrney may be admit.tad in evi dence withO'.it 
turthe:- proof of authenticity if it has been prope:-ly recorded. '!"his "as 
held in the case o! Jo:ies ! Marks, discussed above. 

\'ihen a pc'ler of attorney is not recorded, it will not affect the va­
lidity o! t.he power as between the parties to it . (13) Tnere is a questi on, 
htiWever, as to whether third parties will be treated as having notice o! 
the e.xistence o! the power i C the conveyance made by virtue of the po'Wer is 
recorded, but the power of attorney is not recorded. Scme courts have held 
in stat.es other than California, that a subsequent purchaser who checks the 
record Will be put on inquiry 11hen he discovere a convey-..nce made by an at­
torney and will have to i nvestigate to discover whether the attorney in 
fact was authorized under a power of attorney even thougjl the power was un­
reoorded. (ll) This would seem a logical conclusion althougti the Callt'OM".!.a 
courts have not decided this speci!ic quest1.on. It would seem that the 
subsequent p.i:cbase:- woul<! be required to investigate every conveyance ca.de 
by an agent to determine whether the agent was properly authorized or not 
and he, theN!ore, should be held to have notice of anything be would have 
discove red by a r easonable investigation. 

A re~ocation of a power of a ttor ney is r equired t.o be recorded if the 
instrumont creating t."'e power has been recorded as required by the coae . 
Failure to record means that the JlO'ler or attorney is not revoked as to 
thir d parties . Civil Code Secti on 1216 states as follows: 

"No inst.rument containing a power to c...nvey or exscute instru­
ments affecting real propert7, which has been r ecorded, is re­
voked by any act of the pirty by llhom it "as executed, unlass 
tho instrument containing such revocation is also ackllowledged 
or proved, cer ti.t'ied and recorded, in the - ottice in which 
the instrument containing the power 11as recorded.• 



D. '!AX t..mlS: 

Goverl'll'>ent Code Secti.on 27330 provides for the fili.ni; of notices ct 
liens for federal taxes. It. states: 

"Not.ices of 1iens for internal. revenue taxes payable le the 
Unit.ed States and certificates disc:.hargill;; such liens CUI,!.' 
be filed in the office of the e-0unt.y r eccrder or the county 
within -.ihich the property subject to t he lien is situated . " 

Section 27331 provides for a special federal lien tax index to be 
kept. and a l!pecial. book for the original notices . 

Government Code Section 273.32 provides for a speci al met.!lod of 
r ecording the cerUl'icates or discharge cf any ta.x lien. These books 
are discussed in Chapter J, "Y.anner or Recordir.e . " 

In additio~ to noti ces and certi!icates involving federal tax 11°~e 
there are provisions in the California Revenue a:m! Taxation Code prc,\·io­
ing ror recording of certificates of taxes not µid to the State of 
California. Section llla9' provides for the N.lin& of these cer ti!'icates 
and t.'ie creation of a lien against real pr operty when they a.re r ec:orded. 

There a.re various other provu1ons in the Revenue anC:. Taxation Code 
co\'erinir; recording of tax deeds, Lis Pendens in <1ctions involVint; tax 
deeds, records of conveyances t o the state, and ot.her tax matt.en . A 
brief reference here to these records is sui'ficient. It 1.s import.ant , 
ho..,ever, to re111ember that some records involving taxes 111\c! asscssr-.l!l'I!.~ 
vill not be fDund in the County Recorder's office and Will necessital.e a 
check of records in various o~~er o!fices, when a person is interested 
in purcha.sillg real property . 

E. MARRUGE SETTU:m\'i' COtlZRAC'l'S: 

Sections 175, 1 79, 180 of Uie Civil Code provide :or the :onr.a.J.~t.ie~ 
required for such marriage set tlement contracts. 

Section l.75: "All contracts for marriage settlement.$ mu.st be in 
w iting, &nd executed and acknowledged or p:-ovec! 
in like lll&lll\er as a grant of land is required to 
be executed 1.nd acknowledged or pro'l'ed." 

Section 179 : "When such contract is acknowledged or proved, it 
must be recorded in the office of the recorder of 
every county in which any real es tate may be situ­
ated which 1a granted or affected by such contract . " 

Section 180: "The recording or non-recording of such contract 
bas a like ef!ect as the recording or non-recording 
of a gr ant of r ea1 pr oper ty . " 



F . OiilJt. ... Or CONJDn;A r:;i:i : ---
Secticn 125) of the Code of Civil !Tocedure provides: 

"When payn:ants !'.ave ooen i:iade and the bond giv;;n, if the plain­
ti.!f elects t o give one, as required by the last t wo sectiorui , 
t he court must make a final order of condemnation, llhich must 
describe the property conda.mned and the purposes of such con­
del!Dlation. A cow Of the order mu.st be filed in the office o! 
the recorder of the county, and thereupon the property daa­
cr:ibed therain ab.all vest in the plaintiff for the p.irposes 
theNin spec1.fi ed. " 

G. OR.IEA .Q!: R:.--u:t.SE ~ DISCHA.'!!?.: 2!: ATl'AOl!Ell? : 

Section 559 of the Code of Civil Procedure pr-ovides 

" ••• whenever an order ha.!! bean !lBde diacharging or releas i ng an 
attachzuant upon real property, a certi.f'ied cop:y of such order 
may be filed in the offices of t he county recorder s in which 
th2 notices of attachment havo been filed, and be inde~d in 
l.ikg ca..."Ul&t' . " 

Sect.ion 560 provides !or the method in which the attachment should 
be re19ased and the relea.se recorded. These matters are discussed 
i n Chapter Ii, "Manner of RecordiD•·" 

H. REDEllPTIOO CEll!lFICATE: 

Section 703 ot the Code of Cinl Procedure provides !or Iha recording 
of certi.f'ica tes or redemption given by the person to wbom the debtor pays 
the money to reden the property sold under execution .sale by the sheri!.f . 
This sect ion provides: 

"Upon a redemption b:; the debtor, the person to • ham the pay­
ment is made 11U.st execute and dsllwr to hiJll a certiticate or 
redemption, acknowledged or prcwed before an o!'ficer authoriHd 
to take acknowle dgn:ents of conveyances or real property. Such 
certUi~te must be filed and r ecorded in the office Of the re­
corder o! the county in " hich the property is situated , and the 
r ecorder must note the record thereof in the margin of the rec­
ord of t he c&rti!icate o! sale . • 

1 . SATISFACTION~ JUD•:JIZNT: 

Section 675 ot the Code ot Civil Procedure proYides far tile aanner or 
satisfaction or a judpent and for tbe aanner in "hich the satisfaction 
may be entered and recorded. 

When the abstract or Ju~ has been recorded, the manner o! re­
cording the sa tillfaction i s as !ollaws. 

Section 675 a entioned above i:rovtdes: 



"Whenever an abstract of the judgment has been rec;:,rded ..-i th 
the recorder of any county, s atisfaction thereof made in the 
manner of an acknowledgment of a conveyance of real proper ty 
=::r 'be recorded, or a n entry thereof may be made in the mar­
gin of the recorder's r e cords, signed by the juc!pient credi­
tor- or assignee of r ecord or by tha attorney, unless a revo­
cation of hie authority is recorded. Said signature to the 
marginal .release mu.st 'tie signed in the presence of the r e­
corder who must certify to same as provided in section 2938 
of the Civil Code for satisfaction of a mortgaff8 . " 

J ~ Government Code Section 27322 which prcwides for t he doc:woer.ts 
which the recorder shall reccrd, includes: 

(l) ''Notices of preemption claims . " 

(2) •Certi!ied copies of any petition, with the schedules omitted, 
filed in, and certi!ied copies of any order ar decree made ar 
entered in any proceeding under the National- Bankruptcy Act. • 

K. C~TIFIED COPIE.5: 

Civil Code Sectioru; 1213 and 121-8 provide far the recording of cer­
tilie<i copies of an instrument which has been recorded in a differen• 
county. A certified copy of the record may el-so be recorded in a di!­
f'erent county. The record of the certified copy will have the same 
force and effect as if it ~s t he original instrument . 

• 
Recording of certified copies ie discussed further in Chapter 3, 

"Time and Place of Recording. ~ 

In certain cases, certified copies are recorded rather than the orig­
inal instrument , For example, Government Code Section 27326 provides f or 
the recordation of certified copies of final jud~nts or decrees aff e;:t­
ing the title or possession of real property. 

L. LOST CR liESTRUYED TilS'lRUl!ENTS: 

Governoent Code Sect:Lon 27:329 provides !or the .recordatio.n of instru­
ments when the record of an instrument ba.s been lost, inj ured, or des­
troyed by conflai;:ra tion or other public cal.amity. 

v . msTRUMENTS INVOLVING PERSONAL ffiOF!LRTY: 

The general recording statute applies oncy to instruments 'W!'-.ich af­
fect real property. InstrilD'.ents involving personal property may be re­
quired to be recorded under various sections o! the cedes and provi.:;icn 
made tor the effect of such recol:'clation. Socie of the types of instru­
ments involvi.ng personal property authorized by various statutes are as 
f ol) ows: 



(l) Mortgages of personal property and crops (:;c Sec. 27322, CC Sec. 
2963) . 

(2) Invent.ory o! spouse's personal property (CC Sec. l.6,5-166). 

(J) Notice of intended sale, transfer, or assign:r.ent, or 1110rtgage o! 
certain personal property. !!-.ilk Sales Act. (CC Sec . )W.0) . 

(h) Conl!i tional sales o! l ivestock and cert.a>n other chattels (CC 
Sec. 2980) . 

A. CID.mt 11'.l!!'TCAGES: 

Sections 2955-2978 o! the CiV"l.l Code or ovide f or the execution L~d 
re::orda"ticn of mortgaaes involVing personal property. Section 2963 pro­
vicies : 

"Except as it is ot.hen:ise in this article provided, mortgages 
o! personal proper,;y or crops may be ackno~ledged or proved 
and certified, and recorded, and when recorded as provided in 
tins article, sr.al1 have like effect as the recordine of con­
veyances o!' real property . 11 

This co:le section then urovidas !or the recordation of fictitious 
morta abes in a manner simi la~ to record ing of fictitious mortgages on 
real property. 

However , a Ci.stinction is made in the effect.s of !allure to r ecord 
a real property mortgage and a persol".al property ./!!Ort.gage. When a real 
pro;>erlY mortgage is not recor ced, Civil Code Section 12ll makes it void 
as to subsequent purchasers and mortgagees who meet the requirer:ent.s of 
"bona 1'ice purchasers" and ~o reco:'d first. 

Civil Code Sect.ion 2957 stat.es that a chatt.el D10rt.gage is void as 
against creditors ~ 1!:!! 100r tgagor and subsequent purchasers and encum­
brancers of the property in gooo faith and for value UJJless it is 
a cknowledged, proved and certified, in like imnner aa &rants o! real. 
properi.y and recorded. 

'rnis llle&ns that an unrecorded chattel mortgage i s void as against 
subsequent creditors as well &s purchasers, whereas an unrecorded real 
property mortgage .ts void as to subsequent purchasers and mortgagees 
on.l,y . An unrecorded chattel niortgage is also void as to prior creditors 
of the mor tgagor according to the terms of the statute. 

Since the subject of this paper covers recor di.Jtt o!' instrwnent$ involv­
ing rea.l. property, the problem.s of chat.tel mortgages will not be considered 
further. 



Generally, these contracts are not r equi:-ee to be reccrdee in Cali! 0111.i.a. 
There are, ho..,ever, sone contracts involving specific chattels which req1:~e 
recordint with.in a spec!.:ied period or <.hey will be void as to bona !"!.Ce p=­
chasers and certain credi tors and enclllllbrancer s . These contracts a:e ones 
1.nvolv1ni; live stock and other animate chattels, equipment. and machinery us~ 
for mining pul"poses. Civil Code Sec tion 29&C covers this subject. 

C. FIXTUP.2.5 : 

A fixture cor~ists of personal property which is attached to real prop­
erty or \ffiich is intended to become a pu-t of real proper~· . !t. i:: a hyo:-!.d 
form of property, but is usually classified as real p:oopertvr . 

It bas been indicated that instrun:eots wh5 ch involve fi.xt.ures such as 
conditional sales contracts, chattel oortgagei; , and leases of fixtures are 
eubject to the general r ecorc!in£ statute. 'i"ois means that 1n order to con­
stitute notice to s ubsequent purchaser s of the land such instrwiient.s l:lll.St be 
recorded in the same place and nanoer as gr;u:t~ o: real proper ty. ( 15 ) lt 
woald, therefor e, be t.'"Ue that by properly recording such instruments the;· 
wo11ld be ;>:'Otected by the general r ecordins; statut':!s ai;a~nst subs~uen~ j)'.U-­
cbasers of the Land and against prior tmrecorded ins t .:"lll'lent-; . 1"n1s shoul:; 
be the logical result o: holdin& t.'1a::. th~ need Fecordiug to &ive notice to 
subsequent purchasers of the la.~d, but t ne iield is still in conf11Sion. 
There are con..'"licti.~a views of the questi~~ o: how :-.:- a chatt~1 ~~rtga~ee 
or conditional seller will be pro~cted RE:a.'..nst a S>Jbs•:quen-;, .~urchnsor o: 
the land because o: ?.ho redorc!at1on o!' his chatt.";! raort;:'~<! or cor.::i~ionai 
s~les contracL. (16) 
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Chapter J: TIME AND PIAC:: or RECOlIDD/3 
{fy Univcr~ity of Southern Califor llia ) 

The benefits of recording under the general r.ecording statut e only restlt 
vhen an ins 'l-'rl:.lllent b properly recorded . The former chapt.er 11 tressed t.he. r e: 
qui.rement that the document which is recorded must be a· "conveyance•. 'I'nat :i.s, 
i t must be an "instrument" as defined in t.l'1e case o! }!oag ! Howard and it must 
&£feet real property, in order to be recorded under the general recording st.at.­
ute. As was discussed above, although a document is not. s ·t.rict}J" a "conveyance" 
i t may be recoxed und.er a dLl'ferent statute and have the benefite of recoroing 
~ilich that pa:-ticular statute provides for . 

Thi~ chauter stress!'s the time within which an "instrument" must. be re­
cor.deC. a.DC! th~ eilec t.s of failure to reccre ll1 thin th.at time. 

Also, it en1phasi.z!'s the req-.:j,rement that the ''instrument" must be reco!"ded 
ia ~he Drooer ~lace in order to have the benefits of .t.he general recordir.;; 
s'!Atute. 

Il. T!:.;E OF iiEOOP.Dll\G -- -
The Cali!orn.ia recoreing s tawte does no l require a "colJVejan.ce" to be r e­

corce:: ;.'ithin any specifl.ed per::.o:: of ti.rte . It rr.ay be recorded a t a.:zy tiiite 
after its execut.ion. Ho.,evcr , U."lt ~l the docwnent is reco rdee, no protection 
w~ll be given agai nst certain third parties . Th< doeWllent will be valid as be­
tween the parti es ·thereto, even ii' it is never recorded . 

At common law, there was no pro>'isi on for reco'!'din£ . The instr'l!IMlnt Yhich 
was executed first in. t ime was given protecl.ion against subsequent bond fide 
;:>urchasi;rs cl aiming under instruments which weri; executed subsequently. Tiier e 
was no protec tion af ainst claiir.ani:s uncier prior instruments even though the sub­
s equent purchaser .had no notice of these prior instruments . 

An exception was made when a s ubsequent purchaser acquired the .legal title 
and the prior purchaser only acquired the equitahle title . In that case, Lht> 
common law gave the subsequent purchaser protection against the prior purchas=r 
pr ovided the subsequent purchaser obtained his title in good faith, f or value 
and Without notice of the prior equitable t itle . 

These were the ·collll>lOn law rules o.f priority. The Cali1'or oia recording 
sta~ute has changed these rules to a certain extent. At the present tim.e, un­
der the California s tatute, pr ior ity is dependent upon time of recording gen­
erally . Th.ere are a f ew exceptions to this rule which will be consider ed below. 
T'ne rules of prlor.i ty which are applied are as follows : 

(l ) Betwe.en t wo UNREOJRDm instruments: 

This situation is not cover ed by the r ecording acts. Here , the col!ll"lon law 



:-<le is relied or., and the instrument which is. executed first. is !;iVtr. prior­
ity over a.-s instrument executed subsequen1,.ly . 

(2) i:!et•·een a REX:ORD;!t• AND Pii:!Jii U)';F.EC.;lIDi'Il ~tn.1'1errt· 

Civil Code Section 1211< states: 

"t;very convey-ance of real propert;y, other than a l ease for a teri.1 
not e:;cceeding one year, is void as against any subsec,uent. purchaser 
or mortiragee of the same property, or any part thereof, in good 
faith and for e valuable consideration, whose conveyance is first 
duly recorded, and as against any jud~ent affectin~ the ti.tle, un­
less such conveyance shall have been duly recoreee ;>rior to the :re­
cord of notice of ac c.ioo. " 

This means tha.t the subseqvent pur1!hase:r 1<il~ be protei::-toc a;;:iii.n~ t a 
prior unrecorded in~t~e..~t, provided he cornrlied ldth t he terir~ o~ C~vil 
Code Section l2lh and purchased in good faith, without notice, for value, 
anc recordec! his instr<ll!leot firs•· 

Tnis e"tatuie requires t..~at the subsequent pu.rc~as~~ 1'1\lSct ~ record 
his inst.rwner.t. . Tnis means. that the record rir.:.s t be proper. J:f th.ere is 
~· error made in the recording p:cocess or 81\.Y prere-qui~i tes nou col)(j>lied 
"1th, the purchaser will not be proteeted . ( l ) He mu£t also recore an "in­
strun:ent." , 1'-nich i s of the trpe au•horiz.ed by t.he gene.:ral statute. Finally, 
o! ccurse, he must have purchasee in good faith, Without. noti.cE of tile for­
mer "conveyance", and paid value . If a~· of t.hese reqnisites have not. beer. 
complied wit~, the purchaser will not be pro~ctee again~t t he$e pri~r in!:Lr~­
rnents. In addition, he will not be protected hilllself, against suos.equent p~r­
chasers who meet the requirement.s of Civil Code Section l21L . Th:e record o: 
his instrument 1dll not give constructive notice to subsequent pur.ct.asers un­
der the terP'.S of C.i Vil Co::e Section J2.lJ. 

If these matters are> not complied wi'th1 the result. .~J.l be that the in· 
strument l>°ill be t:reatee as if i t had never been recorceC: . The cor.ir.1or1 law 
rule of first in tint£ Will then prevail as bet.ween t..l1e. s ubsequent pul'chasrr 
who .improperly r ecords and a prior Wl.!'ecordee ins t rument.. Hi..~ instru;11ent 
will also be treated as if unrecorded as against a subsequer.t bond fide pur­
chaser who properly records . 

This is the situation in which time o.f recording is so important . Th£' 
general rule is ord.ina.:rily stated that the first to recofd will .have :;r ior­
ity over parties who subsequenUy reco:rO. The ner:;cm who records !:ir;I. r..sv 
be either a prior purchaser who recorcis later, ~r a bona fide pux·cha~er W!l~ 
purchases subsequently and records subsequent.l.v . .in ei t.he:r si. t\.:.a iion, Uw 
first to record Will be proi.eec~ed agains1. purchasers who ,·ecoro lat.er an<\ 
against.. prior unrecorded il\s trumen ts. 

There is a question as to when an ins Lrwr.ent is cor.:.idcrec reco:-dec in 



o:-de:- 1.o detennine which party r.as recorded !'ir s1. . 

c:..vil Coce Section 1170 st.at.es "An in~trument is deemee to be recoroec 
.,,'hen, beini; duly a cl:noi.lec;:ed or proved a.'ld cert~fie1, it is de;:ios1ted in ;;:;e 
r ecol'!'.ie:· 's o!'fice, i."it.h the proper o 0 f icer, for r ecord.tt 

Civil Code 3ection 1213 t?le:i states "Every conve:: ance o:: r eal proper::.:; 
acknowledged or proVi!i a.'ld certi fie<! and recorded ~ _Eescrlbed Ex ±~~ !'r J 11 

t.ne time it is file! with the recorder f or record i s construct~ve no~ir.e o:: 
t.ne cont.e1t.~ Lhereof to sub~e:;uent pur clla.sers and mortga gees •. , 

~ t:ivil :o0e Se ction ll70 were the o:Uy st&t. tte invol79d we ~..ld Saj' 
t.nt. the ~n.• :;ru.t!!n~ is rec..>rdoerl ""hen de:x>si te.:i !'or record with the prope:- pre­
,-e:i rlsi ~s. Tnis wo.Ud nean t.hat the firs t party who dropped ?iis i.ns tru.."l'!."lt 
.i.n tne officp ;;.:'id reoe\ ved th l' !'ir.; t !'iline nu'1her would always b(I pro :ec~~ 
<1:;al/l~t subsequen~ !'U!"Chasers regardless o f wi1a t hap;Hme:i a!ter tha-: in t.':le 
reco"3'ini; l)roces~ . 

!io·•ever, '.::ivll : ode Sec~ion 1213 requires t~t t he i.nstr u.-nent be reeor -je.i 
a.o; prescr~~ a:; law, be.fore t.:1e purcha!ler can be protect.ej a sa;.nst. subseg_'.l~r.:. 
par~!es • !lo re::or:l . Tnis neans that. the insirw;;ent =i. be ?ro;>er!y ~­
cribed am: indexs~ by t.he rec~:-der before any ;irot.act~o can be ~ive.~ t.o SJC~ 
a p-.lrC ilaS!!.r . If i:.nere is no error made 1.'I t.ran.scription or indexJ..n:;, the ;r.i=­
::.user ~ll be protected from r..'le t.ime t he ins i:.ru.11eni. is con;>l.,t.ely rec:>rle;!. 
Tne basis for this i s that he is the first to be con;>letely r ecor:!ed and :iss, 
therefore , maintained his com::ion la;; prlor ity . There is generall:r no neces­
~i t.y to discuss construct.i\'e notice from the r ecord . Proper recornine ·.nll. 
-:.hen re~..rlre : 

( l ) Doc•.l!lle:it nu.st be a:i ''inst.ML'llen:.11 • 

(2) ?rerequisite!' "1ust be coi::pll.ed with, e . :;. ack:iovledv~nt. or proo~ a:i;: 
ce;:-ti!'icat1on . 

(3) Docu:r.ent l'lUSt be prope='ly filed for reco~. 

( 4 ) tlocwnent rnus t be properly transcribed and i.ridexed . 

!f all t.bese are complied llitn , the purcha:icr Will be protected agai.r1st 
.s~bsequent bona fide purchasers and agalnst prior Wl?'ecorded instrUJ!lents . Of 
course, if the sal>sequent P\ll"Cllaser is not bona fide, reeordL"1C; Will not be. 
neces:iary LO h;iv~ protection against. suc.>i purchaser. 

There are s o'1e s i tuation.• in wiuch priority o~ recor.I is oot controlll..ni; . 
I f a ~.L deed is r econled a.Ct.er • s ubseqi.aent. .:iee:J, between the grantees o~ 
loi'lese t wo deeds , t he &ra.'lte.e who firs t r ecords will be given priority il he 
is " bona lide ;iurchaser even though he took under a subsequent deed . Th!.s 
is in kee;>in/; with t.!1e :alifornia rule tha t the first party to record pr.:>perly 
.M l.I. be g l ven priority . I.f, however, the grantee of t he purchaser vho took 
l.IIldP.r the deed executed subsequent.ly but .first recorded records his i.nstru."ler.t 
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he will be put on nc•ice from the record of the deed executed first but which 
was recorded lat.er. This s ubsecuent ourcnaser would be out on notice t h.at 
there was a deed prior in time and th~reiore, he could n~'t. clai.Jtt as a bar.a 
fide purchaser wi tbout no1;ice ;ihen he purchases and would t.ake subject "LO the 
int erest of the grantee under the deed prio.r in time but subsequent in recorc­
ation. 

However, tne. purchaser from the 11rantee under the d.eecl subsequent in ti-"' 
but first in recording, can st.ill prevail by showin€ his granter ·was a bona 
fide p=chaser and he 1.;lkes whatever title his grantor had ;.Toich as sho~ 
above is a title which is free of the conveya.,..ce 1.'hich was first in tim~ bu°t. 
subsequent in recording, 

A discussion of this problem will be ioun.d in Chapter 9, entitled "£Sfect 
of ·Recording Instrwnen~ not in the Chain of TiUe . 11 

Anot.her situation in ;;hich ?riori t"i cannot be c.ompl.etely de-!.erir.il'led bv th~ 
record is a~ followi;: 

A executes a deed to C an<l later execu tes a deed t<:: :?. . Tne deed -t-0 B is 

intentionally datec! first and recorded first . The deed tc C al though actuall~ 
first in time is da't>ed later and recorded l.at er than the cee.d to o , 3 will in 
fact be !!. subsec;uent purchaser in point of time and will have to nrove ;;-ood 
;-a.itll , paymerLt cf value an.cl lack of nc•ice in order to !)reva·u , in ad->itior. 
'tO reccrdin1, first . The dil•e raises a -presur.;ption t hat t..'1e !Mtr.Jn-&»1 was eXf­
c;.te: on th~t date bu: ;his ea;; be rebu••e~ . ( 2 ) 

lf 6 con,...e:;s to ano~!"H:tt p·~cr.aser t.iat purchns.e!' ~l'li.1.1 not b~ ;rut or. no-:.i =~ 
from t.he recor.d o: t.he cieeC to ~, sin·ce it was reco·r~eti later and dated la-t.~r 
than the deed to B, his ;;ran~r anc Ulere:·ore, is not in !\.is cha.in of° t!:.; . 
~ha;.t.er 7, "Ef~ect of ~~cortlinE Instnur.ents not i n the Chain o!' .Title11 'ii~ ­
c:-.issed ?roble.rr.s sirU.:lar 1.0 t.:-ds . 

The case of Donald v Beals (3) illust rates ine rule th.at nriority de?e=i~· en 
t.ie sta.t.e of the reco:-d ifter t.~1e instru.me:rt has Oeer. co;:·ied . · The !':ilinf d~~e.! 
and numbers which are sta.'llped on t.he instrumP.nt. when it is .:iled are- noi. :=eter­
mina tive of prior .i't.y when ei-rors in copying occ.ur . Two ~nst;-uments wer~ cie · 
posi.t.ed successively on different dates !!.nil i.hc corre~i dal.E' of depozH wa.s e::'l · 
d.cr-sed Ol1 t.he ins tT'lmr.n LS as req•tired by Governm.<Ull \.r•\P. Sec ~ion 2 7320 . .;,,...,_ 
ever, when thP. i r.struments W:?rc i:o;->ie:l into the recr.ird book, the ·.iron~ dates 
of de90sit were shoir.i at the foo~ o: me recortl. Sovernment. Code liecti.on 27:3r 
requires that the recorder shall show at. •ne foot of the record t.'le fllini; 
nu.'<tber , the exact time of reception, anc the nQJ!!e o!' the person at whos.e :-e;;ue~:. 
it. is recorded. l'he error made by the recorder in DonalC ~ Seals gave reco!'d 
priority to the mortgaee whi<:h was actulily deposited l :i.ter . The cour t. held 
that in such a s i tuation, •he recor d would be controllinE AS to priority. T:'\e 
cou...-t held that where there was a conflict ·oetween the 11.ct11al record as it 
appears in .the reco?'d book and t;he cons~ruct.ive recorn JMde by t..'1e endor$e'le-.r 
11pon the instru;nen-. .men i. t "'as deposited .for record, the DI tter l!lllSt give way 
to the f ormer. Tne purpose of such a ro.le as establi.shed iT\ Don<tld ! :'IP.us 
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is t.o protect subseq-Je:ot purcl:esers relyin!; on the record. They "'1.11 be safe 
1r. conclw!.inc that. the. record reci te~ the truth. Any other r-Jle would r..ake 
t!.e record useless. However, there &re a few cases which hold thr.t a suLse­
c;uent. ?urch:;ser \.'ill be req\rlrec to investicate to find i! "', error had beer, 
na:!e b"j I.he recoroer in copyi.-ng. These are usually cases in which the error 
i~ !Mnateritl or the!"e is sonethini; !II t.he record giving a reasonable l'\an .n 
ir.dication that an error had occUl"l'e~. 

F'inally, there is a !rltuation where the record of the instrw:ient shows 
what the parties intence: as priority, for exa~ple, in the case of Phelc! ! 
Anerican Mort~a~ Co.(b) t.he instl"W'lents ~howe~ on their face which was to be 
a first lien. ¥ en they were recorded, however, an e?TOr was made and the 
jur.ior lien was recor ded first. The record showed this lien as havin~ pri­
on ty from the date o~ filin~ and recordinE· Tne court, however, held that a 
subsequent purchaser could be put on notice of th!! priority which was proper 
frc:i readi.nF, the recore of the ins1.M1l!le111. since it recitee U:at it was a 
j•tni or lier.. Whenever tr.ere i!'. a sia:.e...,ent. or pri.onty !.n the !.nstra'llent 1 t­
sel!, thPt ... ~l: luive ]JTeceder.ce over pr!.orit.y r-esi:l.ting !'.rom tr~ da1.e o f re­
coN!i.n( e::ll!!!:-Sed in the reccr.!. 

T!:ere a:e var'-DU~ docu-:en~ not. classified as •cor,\"eyar.ces" "h!c~. i:ill$t :.~ 
recorde:I ,,;t t.:-.in a cer-..ain ti.ite lW t tor varioas pur;:ioses. These shouldte 
c~s~1n£'UiShed iron :he ins:J'Ul!!ent.s d1sccs~ed above which were not requ~red to 
be recorded "'-1.th~ a.ny specific time liJUt. Some of the documents w ich do 
requ1re time limits are a.s tollo~~: 

(lJ >:'hen a.r. ac t:'..on is broui;ht. by an adverse possessor, Civil Procedure 
Cooe Section 749 requires that he file within t en days afte:- the 
filing of t.he complaint a notice of the pendancy of the action, it. 
the off ice or the county recorder oft.he county whe r e the property 
is sit.uat~t . lf this is not done, he wil.l not receive 1.he protec­
tio.r. '>lhic!\ ~ Lis Pen1ens givet ai;ainst purchasers fro"' the defer:­
d.a..'l~S • 

{?) Code of Ci '°il Proce<!t:re Sec:ion 755 :-e1<uires che :>lai.~titf in a j!a?'­

t! tion acti:n to !il6 a Lis Pen1ens i.~ the o~fice or the recorjer o~ 
the cou..~t;: o:- cour.ties ir: -.:hi ch t'ie orcoerty is sit.uated, ~e.:!!!!:~ 
a!t.e:- filir.f +~e coM:laint i..~ the superior court. ?ailure to ~o :~~s 
oea.~~ tha:. notice '<litl not be riven of the action to purchasers fro~ 
the other partie~ . 

(3) An a~tac.r.nent lien becoMes effective when a copy of the Yrit is r e ­
corded and the.re is no time l imit. for th.is recording. However, the 
lien may be lost. wiless execution iS leVied under the "'Tit within 
lS days next follo~~n~ the recording of the attac~J11er:t. in the re· 
cor~er•s o~fioe . Section S~?a of the Code of Civil Procedure pro­
vides for the expiration of the lien a t the end o! 1.!> days if the 
writ is not pr~perly executed. 
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(1) Mechanics• Lieas require vnrious tir.te limius: 

A!; was discussed i:i Chapter 2 , the lien is cre.,tej i.""'1e<i.iately upo:t 
the l'urnishing of ma1;e:-i~ls or pe!".fo?'il'.i:ie o!' wor1< O:l '.hP. l::t:ildint; . (S\ 
However, such lien cannot be enf.:> rceJ until tlie clai-1 is file~. '!'his 
appears t.o be t ru• as between t.he parties as "ell as aeai-.st -t!>..irc 
parties . Time or rec.ordinf a t.!echa-'lics' L1211 therefore, affects rr1e-;-.El·: 
the remedy 01' enfo~er~nt . and not the existe:ic~ or a lien . no~ t~mR 
of filing i s as follows: 

(a) The original contractor lllllSt file his claii 01' lien withi n ~-0 
days after completion of bis contract. 

(b ) Every other person must file 
has ceased to pe:rfor;i labor, 
30 days after the completion 

his clai; a t. any time a!'te r he 
or furnish material and until 

f . '· ~ ' • ~ sucn wor~ o~ -m~rove-'er.~ . 

(c ) The OW:lel" &hall withi!\ 10 da;rs afte:- the C0!11Jl!i'l.i.:>n o~ ii:l/ 
contract. or ·•o:"< of ilnprove;r,ent, or .-ithi!l 1::> J~ys after t.re .·e 
has beer. a cessation o!' labor tht!...'"e0!1 f or 30 da:n:, fil" a not.ice 
of con;:ilet!on 11ith the county recorder ;.'!;ere !..'le propeM..v is s i'tll -
ate:l. · 

"!:i case such notiee. ~ not. 
the benefit of t!tis cha~ter 
file their clains of lien. " 

(.5) Mortgages of Real Prb;>erty: 

s.a .file-0, ~tan .,, 1 

shall have )0 da;:s 
CC? Section 11 q7 . 

lersor~ c laL-:! :-._:.: 
\.~~ thi~ Vih ich ~<: 

Civil Code Section 2937 t:or.:ier.ly gave the m::rrt.[agee a certai.:i p!n-1oc 
of til!le within which to record his mortgage depending on '•'here he 
lived. During this time he was protected agains t intervening u~r~tes 
'Who recorded first . This pr ov1s1on was never enforced to a ny ex ~et:~. , 
however, and was repeal ed by California Code AmendrnP.n';s of l ')7}.7L. 
page 261. 

(6) Chattel Mortgages : 

Chatt-el mortgages are recorded in a manner simi lar to mor t&azes of 
real pro;:ierty. Civil. Code Section 2963 provides t.hat recordini:: shall 
have the same .effect as recordine ·of conveyances of real property. 
Howver, a difference exists as to creditors . As was discussed in 
Chapter 2, Civil Code Section 29.57 states that a chattel mortgage is 
void as against creditors of the mortgagor as lrell as ":»na fide pur­
chasers and mortgagees wbo record first. An unrecorded real property 
mortgage is merely void as against bona fide purchasers and mortgagees. 

Time of recording a chattel mortgage is ge.nerally only i.'llportant. as t.o 
the establishment and J11.al.ntenance of priori ties. It is not necessar-1 
to the validlty 0£ the mort,gage. 
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However, in one situation it is necessary to record a chattel 
mortgaee i.'!l!nediatel)' . The law requixes immediate recordati.on 
in lieu of immediately delivering t!)e chattel, in order that 
a chattel lllOrtgage IT'.ay be valid against the creditors of the 
inortgar,--ur . If a t.1Crtgage ie !lithhelc beyond a reasonable time 
ncesssa.ry for its being put on, record, it is voic as against 
creditors of the mortsa.gor, regard1ess of whether they become 
credit.ors before or afi.er its execut:Lon. (6) 

There are various other ·in:rtruments which are not valid even as between 
the par ties until recorded. An exaJTT?1e of this is a Declaration of Homesteac. 
<!ovever, there is r.o t.ime lind t on "When these inst:rwnent.s must be r~orded. 
Tney are merely null a.od void until recorded. 

!11 . PLACE OF lIDX!i!DING 

An instrument a!.fect.ing real property that is entitl.ed to be _recoroed un­
der the general recordine statui.e lllUSt be -recorded in the office of the county 
recorder of the couni.y in which the real. property is sit.uated. Civil Code 
Section ll69 codifies this requirement in the follo.,"ing manner. "Instruments 
ent.i tled to be ;recorded mus to be recorded by the county recorder of t he county 
in ;;hich tbe real property affect.ed thereby is situated. 11 This ~= that 
the ins't.rwnent or a copy of ii. must be filed in every county in which part of 
the land lies. Failure to record in the proper county would mean that none of 
the benefits of' recordini; would foll ow. The instrwnent would be treated as if 
unrecoroec . 

Af t.er sucn conveyance has been recorded in the county where the real prop­
erty is s-it.uate~, a certified copy of t..lie instrument may be recorded in any 
other coWlty . rt ·rlll then have the same effect as 1f t.he original insr.rument 
haG been recoraee there. 

I! the original has been recorded in some county other than the one loilere 
the land lies a certified copy of that conveyance ma:y then be recorded in the 
county -.here the land lies . 

These r ul.es apply w:it.h equal force to certified copies of the record o!' 
an instrument t.'la t has been recorded. 

Civil. Oode Sections 1213 and 1218 pl'Qvide for the r ecording of certified 
copies. These sections are as follows : 

Section 1213'. "and a certified copy of arry such recorded conveyanoe may 
be recorded l..ll aey other county and when so r ecorded the r!lcord thereof 
shall have the same force and effect as though i t vas of the original 
conveyance and. vhere such original. conveyance has been recoreet! in any 
county where the property therein mentione~ is not ·sit\l&ted a certified 
copy of su ch recorded conveyance ~ l>e recordet! in the county " here such 
property is situated vi.th the same force and effect as if ·the original 
conveyance had been recorded in such cowity." 
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Section 1218: "A Cez't.ified cow of an instl"Ulllent affecting the title 
to r~ property, once recorded, or a certified copy o_f tbs record of 
such instrument. ma,y be recorded. in 8.1\V other co\ll\ty, and, ~en so re­
corded, the record thereof haa the aame force and effect as though. it 
ws of the original instrument. 11 

There are very !ev cases interpreting these provisions since i:t is gener­
ally clear vhat county is the proper one ill which to record an illstrument. 
Three of these cas es are sufficiently important, however, to warn.nt discussion . 

In the case of Kenned;r y Gloster,(7) a homes:;ead declaration vas exec>Jted 
in duplicate and one orig1nal vas filed .in one county and t.he other filed 'in 
another siJl!ulta.oeously, since the land involTed vaa situat.ed in these t wo 
counti,e.s. The court held this vas proper and ata ted "When an i:D.s t:.rument is 
executed in duplicate, it is in effect but ont;1 instrument. Here the declara­
tion 1n1s evidently eiecuted in t.'lat way that i .t might more conveniently and 
promptfy be sent to the two county seats for record; and if it had not been 
executed i,n duplicate, it clearly could not nave been recorded in both coun­
ties at the sam.e tim.e .•. " 

In the case of Votypka :! Valentwe,(8 ) a piece of ho~est.ead property was 
pa.rt-4' situated ill Nllpa County a.nd partly in Lake County. The maj or portion 
of the land vas situated in Lake County lltld the instrlll!lent vas recorded there. 
It vas never r ecorded in Napa. To und.erstand tb.is decision, it should be 
noted that the declaration of homestead mu.st be filed in the county where the 
land lies i.n order t.o create a homestead . The court held in this case that. 
since a substantial portion of the land was situated in Lake Coun-cy, the home­
stead was valid as to that 'Part of the land. It iras not valid as -co the part 
of t.1:ie land situated in liapa County, however. The court stated its decision 
as follows: "The homestead was duly recorded in the county of Lake. So fr 
as this record discloses, th.e main amount of the lands coverea by said home­
stead declaration are located in the county of Lake. In point ot !act., it has 
not been aholl!l that L"!Y substantial or valuable, or not easily divisible, part 
of said premises is located in llapa County. This being the etate of the reco:-d, 
ve are COM trained to hold th.at the homestead is valid as to the l.ahds des­
cribed therein vhich are situated vi thin the. county of Lake, wherein said home­
stead lfas duly- recorded ••• 11 

Green T Green( 9) emphasi zes the point that the instrument m\ist be i:-ecor<l.ed 
in. the county in •ilich the land lies at tile ~ !?!. recording . The deed in 
this case lfllS axecuted in Pescadero t.ownship vhere the land vas ei tuated. At 
that tiJue this township vas part of Santa Cruz county. Hove.var, "ilen the deed 
vas recorded, ttlis township had been severed from Santa Cruz county and anneited 
to San Mateo county-. The deeq vaa not recorded until after this annexation and 
vas th.en recorded in San Mateo county. The co.urt states: "The deed was pro­
perl.y recorded in the county in which the land vas situated a t the ti.l!le of re­
cording (Civ. Code, Sec. 1169) , and a certified COPT of the record vas prima 
facie evidence ot the execution of the deed, since it was proved that the ori­
ginal vas not in the possession or under the control of the plaintiff . 1' 
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Sp.ecial provisions are cont.tined in the codes for the reco:-dation of home­
steads attachments, 1is pendens, and other instrwnents which are not techni­
callJ' r,conveyances" under the- general recordin& statute. Many o~ these sect.ions 
xeouire recordation in the county where the land lies. For example, some o! 
th~se inclurle: 

( l ) Attac.~ts. 0::? Section SU2 

"The lien or the . a t tachment on real property attaches and becomes 
effective upon the record.in& of a copy of the 1o1rit, together rlth 
a description o! the propert.y attachBd, and a notice that it is 
attached, vi th the ·county recorder of the county wherein said real 
property is situated; • • ·" 

(2) Mechanics' Li_ens. CCP .Section 1187 

T'ne contractor and other partie.s ~ :file their cl.aim of lien "'Wi. t.h 
the county recordet" of the county or city and county in which such 
property or some part thereof is situated . 11 Failure to fill ~ans 
that t.l\e lien cannot be enforced. 

(3) Lis Pendens. CC? Section u09 

Filing of Lis Penden8 i.s "in the otrice 9f the recorde:- of the 
county in which the property is situated." 

(4) Order of" Condemnation. CCP Section 1253 

'!'his order "must be .filed :iD the office of th,e. recorder or the 
count:;r, and there11pon the property described therein shall vest 
1n tbe plaintiff for the purposes therein specified. 11 

There a:re some ins tzrlllllents, bovever, Which may be recorded in counties 
other th4ri the one in which tbe land lies. These incl.ude: 

(1) AssigMents !or the Benefit of Creditors: 

Ci.vil Code Section 3463 provides that such a.ssignmeots must be recorded in 
the county of the assignor's residence at the date of the assignment. If the 
assignor was not a resident , the assigrunent must be recorded with the recorder 
or one county where the principal place of business was then sit uated. If the 
assignor Yas not a r esident and did not have a principal place of bllsiness in 
t he state, the assignment mu.st be recorded with the recorder of t<he county in 
Yhich the principal part of the assigned propercy was then situated. 

According to Civil. Code Section 3463 i! the ass i gmnent is made by several 
assignors, it may be r ecorded ill the county in which any o! them resided a;t 
the date of the assignment or in which any or the111 no t then r esiding in this 
state bad a place of business. 
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Civil Code Sect i on 3466 provides ti\at: 11When a., a.:!sign.iient for t.'1e benefi t 
of creditors· embraces real property, it i .s subject to the proviSions of arUcle 
4 of the cllapt.er on recording transfers as well 113 those of this title." ( lO) 

(2) Judgments: 

Section 674 o!' the Code of Civil .Procedure proV'ides: 

"An abstract of the judgment or decree of any court of this state, 
••• , inay be recor ded vLth the .recorder of .!!:II county and from such 
recording the judgment or decree becomes a lien ~ ill the real 
property of~ ~ent debtor, not exe111pt !'rom execution, :in 
s11ch county, owned by him at the time, or -which be inay aften1ards 
and before t.he lien expires, acquire ." 

Thu provision shows t.'lat a judgment ~ be recorded in an.I' county. The l ien 
will e.xtend, .llolfever, onl.y to real property in the county llhere the judgment 
is recorded. 



l . ~ ! Purser, l .31 Cal $$2. E'or disc113sion o~ t.he effect of errors in the 
recordine process, see Chapter 8 . 

2 . Ogden, H. B., Outl.L'le of~ Titles, l9L7, pp S89 and S90. 

3 . 57 Cal 399. 

L. 6 Cal (2) 6oL. 

S. Hanmond ! Roubian, 1)7 Cal A.pp 1$$. 

6. !U!tional 3ank of Bakersfield v Moore, 2u7 Fed 913; Ruggles ! Oannsdv. 127 
Cal 290. - - - - -

7, 98 Cal lUJ. 

8. U1 Cal A.pp 7L. 

9 . 103 Cal 108 . 

10. Watkins ! Wilhoit, L Cal Unrep 160, substquent opinion ill l OL Cal 395 . 
Tnis case discusse~ the effect o! recordizlt Assignments for 1.he Benefit 
ot Credi tors . 

• 
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MA !l!fil', OF REC<RDHIO 
(Ey University of Southern Calli'ornia J 

I. lNTROOOCTION 

An instrument Dllst be properly reooraed in order for the bene!i t s 
of M!Cording· to apply. 1! it is impro:per.ly recorded, generally it will 
be trsated as it it ha·d never been recorded. 'Ibere are a few situations 
in which protection will be giTen even though sOJ!le error bas occurred i:n 
the recording process, but it is only in a situation where a s ubsequent 
purchaser 'l<Ol.Ud not be misled by the error. 

Since proper recor ding is a prime requisite for the benefit s o! 
.recording it is necessary to discuss the actual recording process in order 
to unders1:alld what proper recording consilst5 o! . 

l l . WHEN IS AN INSTRUUE!IT RECORDED? 

'Ibe first problem which is pre5ented is 'llben is an i:nstrument actually 
• !1£CCP.DED" ? 

Section 1170 of the CiVil Code provides: "An instrument is deemed to 
be recorded when, being duly acknO!l'ledged or proved and certi.ried, it i~ 
deposited in the r ecorder's office, with the proper officer, for record . • 

However, CiVil Code S<!ction 1213 requ.ires that the instrument be 
properly recorded before it Yi.11 operate as constructive notice to 
subsequent parties. Pro~r recordi.tlg in tbat statute regui.res proper 
filing , indexing, and transcribing. The court in Ca<iy ! Purser, (l) cein­
strui.ng Sections 1170 and 1213 together, eoncluded th.at an instrument is 
not actually r ecorded until it bas been properly filed, transcribed and 
ind.exed. When it has thus been properly r ·eoorded, the beneficial effects 
o! recording will follow. Tbe purchaser will then be protected aga.inst pur-
cha 5ers 'trho record subsequently. · · 

When the instrument 1s not properly recorded, due· to an error of the 
recorder in transcribing or inde:.d.og, the grantee who filed the instrument 
:for record .must suffer the loss . If th.e instrument is not transcribed and 
indexed be "ll'ill not have preserved the common l.Aw priority he bad a.nd 1rill 
not be protected against subsequent parties. In addition, the record will 
not. give constructive notice to subsequent parties. Thi5 is the 11ay most 
courts discuss the. si.tuation, but it is sufficient to say that the common: 
).aw priority is not maintain81i nthaut di.scussing constructive l\Otice . 
lbe J:>asis for the rule is that unless ·the :instrument 1s put into tbe proper 
place and indexed properly, a subsequent purchaser could not !ind the record . 
He will only ta.Xe subject to those instniments which he could ·reasonab1Y 
be expected to find . 

A special situation arises when the instrument is copied in'to the 
wrong book, but properly indexed eo that a purchaser checking the index 
would find out abo-.it the instrument and be able to discover it froiu the 
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reference contained in the index. This i s covered by Government Code Sec­
tion 27 327 .which stat-es a .s .!ollO'llll: 

nAny instrwnenr; i'iled for record in the office of the county 
recorder of the county 11bere it is enti tled to record e nd 
'ldrlch is copied into a book of.record other than that 
desigt1o1ted by law, but which is theraa.fter indexed in the 
proper book of indices, imparts not-iee of its coI1t.ents to &l.l 
persons from the date of such indexill8, and aey subsequent 
pi.rcbaser, mortgagee, lien-holder aiid encUDbrancer purchases 
and takes n th the aame notice and eff ect as if the 1nstrumeI1T; 
were copied or recorded in the proper book of record, • 

Although t he statute merely requires indeXillg in the pro1?9r book of indices, 
it would also be required that the i:llstrument be properly indexed, s ince 
that is part o! the recording process . (2) 

There 1s a question as to whether a purchaser would be put on notice 
if the index contained the wrong reference to the book and page where the 
instrument is recorded. If it were recorded io Volume S of th.e Book of 
De'eds, page S,, but the index made a referenc e to Volume 5 of t he Book of 
Deeds, page 10, i t WO".il.d s eem that the purchaser could tilld the 1nstN!l9!1t 
by examination o! Volume S of the Book of Deeds . If the reference • ere to 
the wrong book number when there are several book!! o! deeds it would be 
ditficu.lt f.or tl).e purchaser to check all the books of deeds . I t would seem, 
therefore , that when ttie courts state that proper indexing is a necessity 
tor proper recording that the reference to the book and page wbe?'11 tbe 
instrwnent is recorded wOuld have to be correct. An:; other holding would 
~t a bardsbip on t)'ie purchaser searching the recor da. 

There i s, boirever, an argument that finding a reference o! any lci.nd 
Tould 'PUt a purchaser on illquiry and be would have to make a reasonable 
investigation and attempt to ! ind the instrument Which is indexed, but 
which contai.ns an inaccu.ra te r eference to the book and page where the 
instrument has· been copied. 

This problem could arise whether t he instrument were copi ed into the 
proper book or into t he wrong book. 

These problems shoul d be distinguished from the s ituation in which the 
instrument i .s copied into the proper book and 1.ndexed pr operly, but an error 
bas occurred in copying. The coa:rts have generally held that the instrument 
will give constructive notice only ot the contents o! the 1.nstI'WllBnt as 1t 
i.s copied in the record books . rt will not be not ice of' any provision 
which bas been omitted in copying. U the instrument cavers lot 16, but 
the recorder malces an error· and copies it as lot '5, a !IUbsequent p!U'cbaser 
o! lot (16 will take !ree of that iiatru.ment , since the r ecord only gave 
him notice or an instrument which covered lot 15, but not l.ot {16. 

BOll'9ver, if the error is immaterial the. purchaser will not bs abarged. 
with notice o! the contents of the instrument as copied. lie will then be 
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charged rlth notice of the con-ect statement as :i,t appears in the original 
document. 'lbis is a modern trend d11veloped by the courts as a pract·1cal 
solution to the probJ.em. It does require a purchasu to look behind the 
record a.s i:t appears tiJ the record boo.ks in certain instances. This 
problem is discussed in Chapter 8 more in detail. 

II , ~ RECORDING PROCE.SS 

A. F!UNG ~ lNS'IRtrl.!RNl' 

The :first step in the recording ·process consists of a proper fi1ic& · 
'.!his requ:i.r6s that the instrument be deposited with an officer autlior i -ied 
to accept such instrument for record and it lmlSt be deposit.ad at his 
offic.e.(3) !)elivery at any other pl.ace is 1.nsUfficient. (li) It bas been 
held to be a n.lid delivery 11h.en the instrument -s filed after office 
hours ri th the proper o!ficer at his of1'ice . (5 ) It is not proper to leave 
the instrument in the office ·a1'ter of.fice hours .Uthout givini; it to the 
proper officer,(6) It. is not necessary to deposit the inStrwnent in person . 
It my be filed by an a.gent or attorney. (7} 

!.! improperly .filed, it would seem that the instrument wOUld not operate 
as no"tice wen though properly traoscribed and indexed. If the instnlment 
were tiled with someone not authorized t o receive it., the filing would be 
invalid and t.be inetrument would be treated as if not recorded. The grantee­
would tbe.n be unable to set. the instrument up against a subsequent bor.a !id& 
purchaser 1'120 recorded properly llitbout actual not.ice of this instrument.. 

B. ENDQ<SEMEN'l' 

'lhe .first duty of the recorder 1s too endorl1e the .!ill.ng number, time 
of reception o! the instnunent and the a.mount of fees on the instrwnent. (8 ) 
This mst be doce by the proper o!ficer or the instrument llill not be 
properly recorded and tbe benefit s of recording will not accrue.(9 ) 

There is a problem in connection 1fi th the filing llWllbers . These 
numbers are con.secutiTe and are stamped on the instruments in the order in 
which they are filed . I.f an error is later JDade and tbe filing number 
1ibicb is copied on the record of the iJ:lstrwnent is copied incorrectly, "the 
mmber aa copied into the record books lli.11 control. 'lbe basis tor this is 
that a pirchi!.aer may rely on the record as i t appears in the record book 
when there is a conf'llct. between tba t and the filing nu.mber, -which is 
endorsed on the inst,rument. (10) If there is an error the grantee under 
the first instrument 1l'ill. suffer the loss , It wou.ld be too lllUOh of a 
burden to tores the subsequent purchaser to check on the col'rectness of 
the tiling DUlllber copied into the record books, The priority u tbat ca.se 
is determined by the DWllber in the record 'ldletb.er correct or not . 

C. 'll!AllSCBlBlNG 

'!he recorder has an op ti.on of keeping one aeries of books, in which be 
copies all inst.ruments, or of keeping separate boo.lc.s .for each clAae of 

-16L-



instrwnent. (ll) I! be keeps one se.ries that is cal.led th.e • ottical. 
r ecords . 0 Govern!Dent Code Sect.ion 27322 lists the bookB which the recorder 
may keep 1.t be prefera keeping separate books for each type o! instrwaent. 

In addition to these prov:Uions, there are several code sactio.os "llhich 
pronde for separate books wbieh th.a recorder my keep 1r be prefers . These 
include: 

(l ) A book entitled •certificates o! sales" in which are recorded 
cert.i.tieates of sales under execution. Politiul Code IU.33. 

(2 ) CiTil Code Section lh2l requires the H corder ot e&ch county to 
keep a book 1D which he lllllSt H cord the notices o! appropri&tion 
o! water. 

(3) Section 1189 of the Code of Civil Procedure requirea the recorder 
to record mechanics' llena in a book kept for that pi.rpose. 

It would seem !'rom Government Coda Section 27323 that it would not be 
necessary for the recorder to keep these 1.r..struments in separate books in 
s pite of these indiTidu.al code sections and they conld be recorded along 
witb the other instruments in tbe •official records . • 

A specll.1 book entitled •Record of Patents" lllUSt be kept borever, 
a ccording to Government Code S.ction 27264. TIW! does n.ot seem t o be 
optional according to t he code section, 

lt.aey instruments are filed with the recorder and left there . Tbe;y 
mst be kept in a separate place. 'lbe Recorder 1 S· Office of Los Angeles 
County keeps the11e wtrumenta in a special file cabinet. They include 
t he following: 

(l) In.struments proved by ballchrriti.Dg. The original 11114t 
be filed 1D & SJKiC1.al book. CloTercment Code Section 
27290. 

(2) Orieinal i.nstNment in a .foreign language ll!Wlt be kept 
at the recorder'g office and muet al.so be recorded. 
Goverarnent Code Section 27293. 

(3) Notices ot I11t·ernal Rne.nue tax litna payable to the 
United States and certificatAe discharging them mist 
be filed in a special book. (GC Sections 27330, 
27331, 27332). 

(4) Redemption certU'ica tea 11.1.St bt filed with t!HI r ecorder 
and kept . Code of Civil Procedure Section 703. 

(5) Discharge ot attachment. Code of C1Til ITocedure 
Section 559 requires a certified copy to be filed with 
the recorder and kept . - -
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I! the recor-d.er uses ~ separate set of books for each tn>e of 
instrument i t is required that he copy the illstrument in the proper book. 
If he faUs to do this , it has been held that the recQI'd 1li.ll fail to 
operate as constructive notice. '(l2) The actual effect it has is that the 
i.Dstrwnent will be treated as if not r ecord.ed . None of the be.nefits of 
recording 'Yill follow. It should not ba limited to a stateroent that t he 
r ecord l'ails to give constructive notice. 

Af'ter Cady y Pµrser bad been decided ho.lding th.at no constructive 
notice would resu1t ii' an instrument 1'ilB copied into the wrong book, 
Political Code Section 4135 (nmr Government Code Section 27327) a s passed 
gi'fing the record t he effect of constructive notice i.f t he iostrmnent was 
indexed 1n the proper boolc, even though copied into the wro~ book of 
record. 

'lbe copying must be by an officer authorized to do this or the record 
11':111 oat operate u constructive notice . (13) If the gr-antee deposits bis 
instrument, but an. ilaproper officer copied it into the record books, the 
grantee rlll 11ot be able to caim that bis instrument bas priority over a 
eubs&qUent purchaser who had oo actual notice of the existence of this 
instrument. 

The illstrumsnt llllst be copied into the record books 1n a durable 
Ila.Mer. Copying io pencil is not sufficient . Pasting.a map bet;ween the 
leaves of a book is not satisfactory. Instruments put in in this immner 
are treated as if not recorded . (14) The person offering the111 for record 
11USt sui'!er the loss. 

'lhe copying" of the illstrumeot n s !Ot'lllerly done in longhand, whi ch 
...... a uthor ized by the statute·. Subsequently, t he statute permitted 
t'yping. A recent amandment to Govern111e.nt Code Section 27322 provides !or 
the use o.f photographic processes . {15) This is the method now used by 
the County Recorder• s Offue or 1.os Angeles County. Government Code Sec­
tion 27230 DQW allor.; the recorder to wie books which contain printed .forms 
ot the documents ill gener~ use to eave the copying of some provi3ion.s 
which are !requentl,y contained in these iustniments. 'lhis would not be 
necessary i! photography is u.ed, of course • 

.At the bottOlll of the r ecord ot the instrument the recorder 11B1'es a 
notation or the fi.lln& number, the time or deposit o! the .instrument, and 
the name of the person requesting the instrument t o be recorded, .At the 
same tiM be endoraes on the instNJleilt the tilne, book and page in which 
t he instrullient bas been copied. (l6) 

D, IND.E:XING 

Again, the recorder is given the optioo of t.be t:ype o! indices he 
prefers to keep. He may keep two indices : 

(l) A General Illdex of Clrantars. 

(2) A General Index of Grantee s • (17) 
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These are the indices that are usu.ally le~ . 

In the grantor index, the r ecorder keeps a.n. alphabetical list of all 
grant.ors, mortgagors , and other parties who have executed and recorded 
ir..struments affecting la.lld which they hav e ao illterest in. 

In the grantee index, the recorder keeps ao alphabetical list of all 
(!Tantees, 110rtgageea, and other persons who have acquired interests in real 
property by recorded instJ'UJll8.nts. 

At the present time , Los 4.'lg• les County bas a c<npletely alphabetized 
list of grantees and grant.ors tor each :rear since 1.946 . Bef ore l9u6 the 
system was slightly di.frerent. A partially alphabetical and partly 
chronological. s13tem was used . Tbe indices nre divided into various 
alphabetical groups sucb as Hil.-liixD and all grantees and grant.ors (dependini; 
on which books are involved ) whose names began with HU to li1Jn were put 
in this section, cbrooologically. Tbererore, to !ind any conveyances to or 
by l:lllL it would be necessary t.o check through the entire section or HU to 
Him in the grantee &.Dd grant.or books tor each year the ~ha5!r iB illteresteC: 
in. 

'.!he present :system bas e co::pletely alphabetized list ! or t he period 
of o.oe year wbich a.id.a the Fchaser in searching. 

The. r ecorder may prefer to lceep epec1a1 indices for each tyPe or 
instrument. It be does this he "ld.ll. have an index of gr.uitors a nd a n index 
of grantees for deeds; an index o! mortgagors and an index or mor t gagee$ 
tor mortgages; and indices for other types or in.st ruments . ProVisioo !or 
these various indices is found in Govel'Illllent Code Sections 27232-27256. 

The information which l s put in t he index is as !ollan: 

(1) Names of the parties to tbe instrument.. 
(2) Ti tle or the 1nstrument. 
(J) Date of tiling. 
(4) Reference to book and page where tbe instrument. bas been recorded . 

There is no provision for the legal description of tile property to be 
inserted in the index. This causes a serious di.tf iculty in title .sear ching . 
I t. means that a purchaser who is searching the record title 11111st look a,t 
the record or each in.strumeot that bis graz:rt.or was a pilrty to in order to 
diSCOVer whether it invOl'YeS the piece Of pr operty be U interested in 
purchasing. nus becomas extremely burdensOlle when be bas to check up 00 

all conveyances made by all graotors in t be chain or title t.o this particular 
piece of property. If the index conta1.ned a legal description it would 
assist the purchaser io searching bis t i tle. 

The recorder 1a required to index the inst?'llJll8nt as the parties request, 
but may do it i.s he pleases if there is no specific request. (18) 

Tb.ere are some special provisions regardi..ag the manner o! illd•Jd.ng 
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which ahou1a be mentioned at this 1>0int. 

Government Coae Section 27263 prO\'ides tbat ~llben a conveyance is 
executed by a sheriff, the name of the sheri1'! and the party charged in the 
execution shall both be inserted in the index. llben an instrument is 
recorded t;o l!hich an executor, administrator, or t;?Ustee is a p.;rty, the 
name o! the executor, admia1atrator, or t=stee and the name of the t ,esta­
tcn-, or intest;at;e1 or party !or 'Wbom the trust is held, shall be inserted 
in the index." 

Govermient Code Section 27333 provides: "All convei.anoes of real. 
estate, except. patents issued by the State as a party, made by any public 
officer pursuant to law, 11hen r ecorded shall be alphabeticaJ.lY indexed in 
the • I.ndex o! Grant.ors," both in the name of the ofl'icer making the sale, 
and in the naJDS o.f the person ownil'I& · tne property so sold." 

Government Coae Section 'l732.8 may be relied on to obtain indexing 
under variou.s headi.n£s. It sta-tes: •J..ny inst;;rument wh ich is :filed for 
record W'it;h t.he recorder as a deed, deed of trust, mortgage, or chattel 
mortgage, or 1fhich is copied in.to any book Of deeds, deed of trust, 
1110rtgages, or chattel mortgages need not; be again filed for record or 
recorded in such office as a different instrument, but the record.er shall 
index the instrumem in any of the indices kept in his offi.ce upon the 
request of tohe persoru; recording it and the payment to him o~ the legal. fe e! 
f or indexing . He st.all note at the toot of' t he actual record "!lbere the 
.inatrument. :is transcribed aµ the indices in "!lhicb 1.t is indexed • .•.• " 

Goverm:ent Code Section 273Ju sta.t;es : • I! th.e na~ at· the person in 
whom title to real est,ate is vested is changed from any cause, the recorder 
shall alphabetically index tile conveyance in the ":index of Grant.ors,• bot'1 
in the lla.lll8 by '!Illich title was acquired a.'ld the name by 'llhicb it is 
conveyed·. • 

Gode of Civil Procedure Section 51;2 provides that when reai property 
is attached which bel ongs to the defendant but is held by any other person 
it must be indaxed in the following manner: "T'ne recorder 1DUSt index such 
attachziient; 11ben filed, 1n the names, both of the defendant and o! tohe person 
by Wiom the property is held or in 11bose oa:ue it sta,nds of record." 

"Pollt.ical Code Sect.ion U33 provides that the recorder uay lcaep a 
special. index for the •certificat.es of sal.es" r ecord book. This section 
states: •He JllUst al.so prepare &o index thereto; in 1'hich; in separate 
columns, he must· enter the names of t.he plaintiff in the execution, the 
defendant in the execution, tbe purchaser at the sala, and the dat.e of tne 
sa1e . 11 

It .. ruld seem that thesa certificates coula be -recorded in t ha • official 
records" and inde.red in t.he General Iildex it the recorder pre.Cars. 

There is a provision, Code of Ci.vil Procedure Section 559, 'Wbich pr~.Zes 
for filing a copy of disch,arge Of attachment. This section requires the 



discharges t.o be indexed i.n llkB manner as notices of attacbment are indexed . 
T:rls woold seem to require them to be indexed in the General Index if 
at.tachm1S1ts are i.l;ldaxed in that ~er. 

Section llo9 of the Code of Civil Procedure pro\'ides that the record 
boo!ai containing mechanics 1 liens (it a separate book i!t kept f or them) 
s ho-.ild be inciexed as deeds and other conveya.'lces an required by l.a1f to be 
indexed. 

'Ihera are, hoirever, saoa special indices llhich mus t be kept io addition 
to the General. Index. These include: 

(l) Governoent Code Section 27331 provides: 11\fnen a notice of the 
tax lien is filed, the recorder ehall f-ortlnrith enter it in an 
alphabetical £eder;tl lien tax index •.•• • 

Gover])llltlnt Code Section 27332 provides for the entering of a 
discharge of a tax lien 1.n t he index on the line "Where the 
notice of the discharged lien is ent ered . 

(~) Special indices are kept for the special boolcil that. are ):"equired . 
In Los Angeles County, papers "Whi ch are filed nth the recorder 
and remain there permanently, such as foreign instniments, certi.C­
icates o.f ~redemption, et cetera, are kept in special. containers. 
'l'"ney are then indexed in a speci al book entitled •unrecorded .Ila~ 
and Miscellaneous ·Papers.• 

When the recording process is completed, the recorder delivers the 
instrument. to the party l.eaving it !or record or upon his order. (19) Of 
course, if it is the type of inStrwnent that .mw;t. be ~> it is lef't 
permanentl.y with the recorder , 

IV . INST'iW'.alENTS !'.!£3! ~ ~ RECC2DED IN .~ SPECIAL MAN.NSR 

A. TIC'l'I1'IOOS MORTGbGES AND Dl'SDS OF TRUST: - -
An amendment to Civil Code Secti on 2952, a dded in l.947, provides for 

the recordation of "dummy'' mortgages and other inst ruments. (20) These need 
not be acla:lowledged or certi !i.ed, but must note on the !ace that they are 
fictitious. These are then recorded in th.e same mal'Uler as other mortgages 
and deeds 01" trust and indexed. It l!lllst be noted on the record and iildex 
that these instruments are fictitious . !Ater, the mortgages and deeds o! 
trust wbioh are recorded by the parties recording this !iot1.ous mortgage 
may ref er to provisions of t he dummy instrument which is on file and 
include them in the inatrWDent 11bich is being recorded without setting 
.forth these prov-lsions in full. '!'he reference must contain a statement o! 
the date tihe fictitious mortgage or deed o! trust was recorded, the recorder's 
office in which it is recorded, and the book or volume and page or pages · 
of the records in the r ecorder's office where it is recor ded. It must 
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al.so co:it.ain a su.t ement by paragraph mnbers or any other tnet:>O<l which 
~ identity it, oi the specific provisions of the fictit1011s mort~~a 
which are being adopted. The statute provides that the instrument 
including the material incorporated will operate as con.nructive notice. 
This provision has r educed the expense connected with r eoordin& a serie9 
o! such in5trw!IBnts .(21 ) 

In 19U9 another al!lendment f ollO'lfed wnich :rade it possible to r ecord 
a 1'ictiti.ous 1.Mtnimeot lti th a proVision on the instrument notifying the 
r ecorder not. to record cer..ain conditions llhich are in tbe instrument 
and appear either on the same or reverse side. (22) 'I'h1s had been the 
practice before this amendlnsnt &nd was held proper iD 13 Clos. Cal. Acttv • 
.Q!m. l.85 (l 9U9 ) . This o;>i.nion es tablished that ill.structiOiiB ca>.U.d ~l.ven 
to the r ecorder to r ecord certain proVis ions and omit. certolin other ones 
and the r ecorder would be under an obligation to do what the parties 
r equ,.,sted, proVided that t he inst!'Ul118nt is othennse entitled to be 
r ecorded . 

Tnese amendments are discussed in 23 Southern California law :!evi!1'1' 
at page 35 and the writer points out the advantage o! such prCT.risions . 
He r...at,es: " Thus , rather than print. such pre?isions on :separate pages iD 
order to supply the de!>t or with a copy of the:u, a creditor may n01Y pririt 
them on the sa.oe paper on 11bich the Ncorded instru.lent appears . 0 kn ex­
a:iiple o! provisions which • CT.ild probably be onlitted fro:11 the record by 
re:;uest o! the parties wouJ.d be a cop)" ot ,the not.e which is included on 
the s=e J'."Lper as the mortgage or deed o! t rust., but. '!Illich would not 
req~ recordation . Sy ins"1"~cting the recor der not ~o record the note, 
it wou.ld be possible to 1\Zve it 011 t.he S!il.ml! page and it would not. be 
necessary t o have a sej)iil'ate copy oi it on a different papor !or the 
debtor's copy. 

E. DISCHIJ!G!:S , REJ.&!.S.ES, SJ. T!S!'ACTIOll 0? CE:R!i.!N Il13'iiU.EJ:l'S 

(l) Dis charge ~ !longa11:~ : 

Civil Code Section 2938 provides t or the manner of dischar ging a 
mortgage . "A recorded mortgage !f.illy be dis charged by an entry in the 
margin o~ the record thereof, signed by tbe mor tgagee, or his porsoUll 
r epresentative or assignee, aclcnO'll'ledging the satisfaction o! t he 
mortgage in the pres61lCe of the recorder, who 1m1st. cert:l.!y the acknowledg­
ment in farm subrlantiallY ~ follows: "Signed and acknowledged before 
me this ••• day of • • • , in t he year • •• L , Recorder . " 

Civil Code Section 2939 gi'TeS an alternative method o! discharge: 
"A r ecorded mortgage, if not discha.r ged as provided in the preceding 
section, mu.st be discharged upon the r ecord by t he ofi'icer having custody 
thereof, on the presentation to him of a certificate signed by the 
mortgagee, his personal rep res entatives or assigns, acknO'll'ledged or 
proved and certiCied as ~ascribed by the chapter on •recording transfers,• 
stating that t he mortgage bas been p;iid, satisfied, or discharged. 
Reference shall be made in said certificate t.o the bool< and page where the 
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mort.t r-se is recorded. " 

Civil Co~e Section 293~ pro,~des f or satisfactio~ o: mortca~es by 
forei.en execut;or~, adnini strators and tru.ardians . 

c:.vil Code Section 2,910 ? !'Ovides that "~ certi f i cave of the di &char;;e 
oi: a nortgaee, a':'l4 the proof or acbol<lledgr.ient t.hereof, must be recorded 
at len::th, a.'ld a refer,ence made in the ,l'lrl.:rmte oJ the discharge rr.ade upon 
t:-.e recoi"'C1 o f the r.'°rtgage to -the bool:. and -cage ;.;here the dis charge i s 
recorcie.d . 11 

Wherever a mortgage is foreclosed it li tl'te duty of the sheriff "to 
ent.er upon -t:1s in.:s-r_:;L"t of -cile county reoorci.s where s-..icb roorteage is recorf.e ~~ 
i:' i:.'ie sar<e be recorded , a satisfaction of the sa.rte . 11 This provision is 
Sec•ion 675a of t:he Co<ie of Civil Procedure. 

(2 ) "-"l"''.!;~ c : Xttad11·.ent: CV? Section 560. 

".!...:-. at~3.<"' ... ru;nt- a.=; ~= ar~t !"a::l i °!J'ropert}· ..-.aj .. be ~-1~.asi:t! O.:r r. m-i-ti-;ie 
sirn~O. bj' t...e .~bi11ti; ... .: , or !-"..is a -;.t orney, or the of f.ic.er ~tho le'Vied t !'le 
wri t, arJ.i ~-~·~Qzeci a.i1C !"i.corfleC .in the like ria:me:- ~ c z:rz.TJt of retl 
~~o;e-:-t•y ; ~rt: · i--;nn tne re~o~..i ;.r o~ si.lcr. :e:1.oasc, i t -1$ -t.iie ciuty of the 
rec~r ... e!"' t 'C !'!G~ t;. .. e sa!'!-.S or. the ~cord o: t..."le cQp.~1· of t M ' ·!Ti i. or. -rec:or>.:.~ 
i c 'his o·"'"fi cc . ."i\\cr. ~:.tqc:-i~ :rl.- r.ilJ" tl~ be released ~j· An er.t!"'!-· i n tt9 

-...-. .;- "'·-' ,.. ·~ ~,, .. d t•ne~ f .; • -Th ·c --_.:J - 0 hO..,;e l e 0.r .t'.;CA .;-""'7'.,o-' "- -· ' ..., .. - .e _er . .., .. · -vO , - n ... . e VW•"': ... ~ . ... - - r 97 4-- ... , _.; ~ 

-~=-"=t' ;:ro-,'"1,:e;.; .. er- \£.: ~sc...ur~e c:.. .. mortgaf e!: un-o.e r secti~rt 29.36 t>f th~ 
c ~.u -:°":e .. n 

11 3-.icr ce~~ifjcate l'T!l.5-t- ~ fi~'i ar~ :-eco!"'de-C ..in the "OI~ic~ O! ... ~-~ 
!"eco!'Cer o!~ i:.~ e county i;; v.hie!1 the prope-:"t;,· il s.i tu.a.tad, ~r;i the 
rec-orcie!' !'m.St note t ne.. r-ecorO t..~e~oi ir: t~a r'a?":~i:t Qf the :-.er:on:i ·o: t:':c 
ce~~~~i~ateo.£ saJ.e-:-W- ~ ~- -- -~ 

(L} Sa\.i~f~ution c:· Juc"Jllent : CCJ> Section 675. 

Satis~ct.ion nsy be- nace in lile ri<..ri;in or "-:e record of t he jud~'r.ll~:t . 
\·Then a n abstract of' the jud.gw.ent. has been reco~ec a satisfaction rn.'ty cs 
recorded , "or ~n e" tt"'j t.'ie::-eof :r.ay b~ rr,ac!e i..n the :iiarg< n of th11 :recorder's 
records , signed hy v.te judr;r.ent c:reoi tor or assii;nee of reco:-d or l:ly <.he 
attorney, unless a 1·evocation of nis authori<.Y i~ recorliec." 

(::>"') ·P: - , •• • f r ·ui· · 'I -' n d ,..,.__ • .equ_e-St lOr .:0 .. 1Ce 0 . . e:a t un{\er C'.l'"~:i"!;E .£!: ~ !?.!, .1 1·~ s ... : 
Cl vii ~oce Sechon mto. ---

. 11 !Jmoecliatcly upon tr.e fili.n;; f or .record of such rec:ue:ot , t.n9 :-eco:-oe :­
sh<>.L"I. e nter trnon tm1 r.ar:;in c: t he :-eccr0 o.r ti;e deed of tro:it or r;o:-t:;;;.:·e 
therein refe:-red •o a reference -i;o tr.e ;:'.I.ace r.mere sucn !-equest is 
recorded , 1::.i c h re: erence s!:all he substa:i.t.ially in me followi nt for.i : 

11 • ..c-:v.e~t :-<.' r. oroe'; "in _'.)()Ok ... . pa_ro •. • o.r .•• :·op c<;-=i~ .. 01'"' no-tice of default 
a "° so.l e • 11 
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1. 131 Cal 552. 

~ - 24!0 Cal 629. 

3 . Edwards !. Oran<!, 111 Cal 251:. 

L. ~· 

5. Ibid. 

6. llhite ~· !. Wi:nton, 1:1 Cal App 693. 

7. Farley !. Hopkins, 79 Cal 203 . 

8 . Government Code Section 27320. 

9. Smtb ! Brannon, 13 C81 107 . 

10 . Donald ! Beals ' 57 ca1 399, 

11 . Govermnent Code Section 27323. 

12. £!&!Purser, 131 Cal 552 . 

13 . Smith ! ~rannan, c i ted supra , footnote /19. 

1.L. Caldwell ! Center, 30 Cal 539, 

15. Beatty ! Hugiles (1943) 61 Cal App (2) li89 held photography ..as not 
authorized by the statute. Th.is result.ed iD the amendment t o 
Goveromen~ Code Section 27322 allcnr'"11S for "p.\otography or ~ 
r eproduction process . " Cal . Stats . l9u7, ch . 550, s . 2 . 

16. Cover=ent ~Sections 27320 and 27321. 

17 . Goverlll!l8nt Code Sections 27257-27261 cover the General llldexes and 
the Iorm in wIU.cl:i they are kept. 

18 . Gcrrernm:int ~Sections 2732L and 27325 . 

19. Government ~ Section 27 32l. . 

20. £:!!_.Stats . J.9li7, cb . ll97 . 

2l. . See discussion of tbis &IDl!odDent in 23 Southern Calti'ornia .!!,! Review 
at page 35. 

22. Ca 1. stats • 1949, ch. IW3. 
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Chapter 5: l'E&.""Q!JIS!'JSS TO RECOR!lI!!G 
(:!)· University of Southern CaUiornia) 

"Inst~eots" relsting to real property which are authorized to be re­
corded under the general recording statute, Government Code Section 27322, 
are required to be ecknovledged or proved and certified by the officer tak­
ing the acknOllledgrnent or proof. 

The ques~ion of what documents are "instruments" was discussed in a 
fonr.er chapter entitled "Instruments Which are Authorized to be Recorded" . 
A document mey be authorized to be recorded under specific statutes other 
thar. the general recording stat ute and whether an acknovledgrnent vould be 
a necessary prerequisite vould depend on the terms of t he statute author­
izirlg the ~ordetion of that particular document. Examples of such docu­
ments are: 

1. Homesteads. 

2. 1"ri t o: A ttact.ment. 

J. Mechanics' Liens. 

These docW11ents and their necessary prerequisites vill be discussed below. 

If tbe specific statute authorizing recordation does not require an 
acknovledgrnent and the docwnent is not qu.elified as an "instrument" vith­
iJJ the definition of CiTil Code Section 1215, no acknowledg111ent will be 
necessary as a prerequisite to recordat ion of that instrument. (l) 

In addition, t here are special code provisions, allowing cert111'1 docu­
ii;ents to be recorded without any special prerequisites regardless of whet.her 
they are •wtruu:ents" in the technical sMse or not . 

It should be noted that ceT'tain docll!!lents require additional prerequi­
sites, such as consent of the grantee or depos1t of the origi_nal 1.nstr\u:ient 
to be retained b7 the recorder. 

These • ar'ous matters will now be considered in detail. 

A. PREREQUICITES ro REOORDATION OF "INSTRUME1i1S" UrJUER Till:! GBl'}XU 
RF.diRD!NO STP.rUTE - --- -

Government Code Section 27287 pro\'ides !or the steps t hat must be taker. 
prior to the recording o! an "instrument• under the general recording statute. 
This code section states: 
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0t>nlt:~s :t belor.-~ t.c t~e class ~vvi~ed f or :r. eii;he:- .)i'!~t1 or~ 
li·-=• to 272;:;.c., in'°l': ~jve , or -Sect i ons 1202 :>r 1203, of th~ Ci~..l 
Co:!t , t>r is a f!..ct 't.ious l':\Ol"t.~fe or C.eetl. ~ t:-ust. os prev.de~ in 
Sectior 2>5:? o! the Civil Coce, oef~ ~ cocc'1."'.:er.t ~ E! recorce-
1t.s execut.ion shall oe ackncr.;l ed::;ed oy tne per snn e>:.-ccti n , or i!" 
ex,.cute:l bs a corpora t1on, by l ts presicen• or secreu.r:.· or other 
person executin£ it on behalf of the corpordl.1on, 2! prov!lo 'oy a 
subsctlbin& v1it.ness or as pro,•1:le:i !.n Sections 1190 anc ll99 of 
the C!.vil Cooe, and the acknow1edf:l!lent or proof certified as pre­
scribed by }a-r. . 11 

novemir.ent Code Section 27266 requires ai:;reemeot.S for sale, opt.ion ei;ree;:er.ts . 
dPnosiL r ece;cts, commission receip;s , 2r. affida•"its refe rrinp to any of t hese 
t o be acloiowledged or proved i.n the sa!tte manner as provided in Governmer.i. Code 
Se::tion ;t7237 b;-- the party who appears by the inst.ru.-:rent. Lo be the party whose 
r~al j)rOpert~· is affected or alienated tbere'>y . This r efers onl:,- t o ai;ree­
Cle'lts, optio!'le , etc. which e!fecL !!:! interest 2 r eal or coert.y. 

::overn:::ent Cece Section 27239 re<;~ires ~he sam prel.i=ir..ar;,i .!'o:-:ralitli:; 
! or nss:.~.,ts ~ agree-:.ent! ~ sale , oetio~ age-enent.s , a;:rc-e::ient~ ! o-:­
leases, co::::"':issior. receint.s or af!'!c!a:\·~ts refer!":.-:t , ~o a~:f' o~ these . Tcis . 
h~::c...;e:- 1 Coes oot pertGio to-Sn assir;n'lent. ;:-.ade bl· or con~.:.ne: 111 an:: caed.. 
o.!' trJct. , 1UOrti;a;;e or other lie!'ls riven to sec\!r;; <.ne paj~~e!'ll. o! ':>onds or 
other e•-i=ences- of indebtedness autl:oruec or ?er:::itt.ec to oe issuec: \>;r t.!-.c. 
:a."'1-,issioner of Coi;:oration~ , or made o:: a P'iblic utilit;• subj&c t. co the pro­
visions oi the Pub.lie Ut.ilit1es .kt . 

Thi> code sect!ons discussed so far relate merelJ• to docu.."'8nt.s whi ch are 
"ins truments" tithin the definition of Givil Coo.e Section 1215 . 

Various docunents which are no• classified as "i.nst:r-.:.111<mts" may n.e-:;.r­
theless be authorized t.o be recorded by speci.f:.C statutes which provide !0-~ 
cerl.aL~ prerequisites to recordation . S~ae o! these statutes are as follc:r.7s : 

1 . Assiznma"t for Eenefit 2£. Creditors: 

These l!IUSt be acknowledged, pravec Z..'1c certified in the same 
manner as a t ransfer of real estate. Cinl Code Section )lOS . 

i! . Homestaa.ds : 

" In order to select a homestead , the husbcnd • •• or 1n case the 
husband has not made such selection, the W'...fe , 1m1st e.xeC'llte 
a!'.d ackncr.Yledge, in the same manner a5 a grant of real property 
i.~ acY.ncmledged, a declaration of h~stead, and fil(! the sa:ne 
for record . ~ Civil Code Section 1262 . 



"Any p!?r son o:h'!r •ha., th• head of a fa.-tl.l:r, i."l :.he sel ec ·,ion 
o~ a h:>l"'.eS'-ead , mus :. exeeute amt ackno• .. i edge, i n t.he sa."le 
:ns:i11er as a grant :>! real 9~perty is acknow1edged, a 'Declara· 
t ion o~ ho;nest e a:! . •~ Ci7ll Code Sec~!.on 1266. 

"?he IL:>mestead of a nia.rried person cannot be conveyed or en­
Cllm'bered lltlless the instrument by Yhich i t i s ccnveyed or 
encumbered i!' executed and acknowledged by both husband and 
wife. • Civil Code Section 1242. 

I., , Abandonme:it !!£ Ho!!lest ead: 

" A bonestead can be abandone~ only by a declaration o! 
abandow.1mt , or a "grant thereof, executed and ac!Olovledged: 

1. ii)' the husband and Vite, joi!ltly or by separate ill­
s tru::lenir.s, if the c laima:l t. 1S inarri ed; 

2. By the clai!ila.'lt, it unmarried.• 
Civ'tl Code Section 124). 

5. Marriege Set tler.ients: 

l'hese are required to be executed and acknowledged u grants 
of real property. Civil Code Section 176. 

6. !1echanics• Liens: -
No acknowledG'Jent ie required, but t he lien cl!U .. ant ""'~t 
t ile a claim of lien v!rlch has been verified by oat.h o! 
the clailnant or some other peM!on. Code o f Civil Procedure 
Section 1137. 

C. oocm01TS i.J!lCH 00 1101 R!QUL'!E AC~l.E!X?!ENT O?. PROOF A.~'D 
CERTIFICATION - - - -

Doc\llllants Which are aut.horii:ed by specific atatu~s vbich do not. mentior. 
scknovled~e:it and which do not meet the requirements o! an "instrument" a.s 
defined in Civil Code Seetion 1215 do not need to be acknovledged. An example 
o! auch a document is a notice o! appropriation of water. Thie notice is re­
quired by Civil Code Section :U.15 to be recorded, but no acknowl edgment i s 
required. Such a notice i s not an "instrument• as required by the defin i tion 
of Civil Code Section l215. 

OoveTDl!lent Code Section 27287 lists certain documents vhich do not need 
to be acknoi.:l2dged before recordation. These include the following: 
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1 . Ju<lrments ai i'ectinc t.itl,. t o or possession of r eal 
propert~· properly a\\thene!.k.ated . 

2 . Noti"'=es of l ocation of :nin!..nF cl.:i.m !$Y be recorded 
withn1tt acknow1ermnent., certificate oi' ackncr1<ledr­
w"1".t, or further proof. 

3 . let ters ]l2tent from the United States or fro:n the 
State, exP.C\'ted and a\'thenticated pursuant to ex­
isting lav;. 

11 . (;overni:iental leases and certain i11Strll!l1e.'lts i n re­
i:ard to them. 

6 . Instruments proved by a .iudgment of a court. 

These ar~ covered b y Gover n.<:1ent Code Sections 27282-6, Civil Code Section 
2952 , Civil Code Sections 1202-1203, but are made except.ions t o ~he r eqt:ire­
ment o~ acknm1ledgmcnt in Goverr.r.ent. Code Scctio11. 27237 . 

!J. S?~L-..L ~~lS!I . ..S I .< ,.DllIT!O,I TO ,1(;};,,o,iL:.JXl • .z.r:r 0" 
P.:ioo~ ,frn. Ci:..'1'.!'mc;.Tioir -

The follovrinc docnments re~\Llre special prereq~sites : 

1. Deeds or grants conveying any inte.rest in or easement upon ri<a1. 
ootet<> t o a political corporation or covernmental. ager,c:t ~ 
public purposes shall not be accepted for recordation withou-. 
the consent of the grantee e·,id_enced by its r esolution of 
acceotan9e att.achet!. to t he deed or €"?"ant . Under certain cir­
cumstances a certified copy of the resolution conferrinc 
authoi::ity upon the officer or agent must be attached also . 
Gov-.;rnment Code Sect.ion 27281 . 

2 . Instrvments in a foreien language shall not be r ecorded unless 
a t r anslation of English verified and. certilied under s~ of 
a court of recot'd is a ttached to the origiral. instrument . 
Government Code Section 27293. 

3 . ..larriad women 1s .conveyances formetly r equired a special fom 
of acknQWledi;:nent and examination t o avoid duress of the 
hu$bapd . This speciaJ. r~qui.rement hes been abro:;ated, hcrn­
ever . Civil Code Section U 86 repeaJ.eci in 1891. 
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L. When an instrument is proved by handwriting, the original 
must be deposited with the recorder to remain for public 
inspection. Govern.'!le.nt Code Section 272·90 . 

5. If the gra:ntor received title in a nane other than the one 
by which he conveys title, the conveyance must contaJ:n the 
nSllle by which he obtained title as wel.l as the one by which 
title is transferred by him. Civil Code Section 1096 . 

Of co\ll"se, before aIJ.y instrument or document may be recorcded, the fees 
.must be paid, as required by Government Code Section 27201. This does not 
apply to instruments to which t he United states i& a party and whi.ch are re­
~uested to be recorded ~ an officer of the United States according t o Govern­
ment Code Section 27202 . 

from the above discussed material it 111.ll be seen that an acknowled~ent 
or proof and certification is generally required as a pi:erequis i te to recor­
dation of nearly all docwnents . It is, therefore, advisable at this point to 
SUl!lmarize brieflY the procedure of taking an acknowledgment or proof and cer­
tity:l.ng the instrument. It is also necesi;ary to discuss the purpose of an ac­
knowl edgl'lent and the effect of failure to acknowledge. In a subsequ ent chaptei: 
the effect s of ·recordat ion of defect ively acknowl edged instruments will be 
analyzed 1n greater detail. (2) 

II. DEFL'l!TION Af.'il PURPOSE O? ACKNOW"L·::OO?SIT - ·-
An acknowledgment has been defined as a "fonnal declarat i .on before a 

duly authorized officer by a person vho bas executed an instrument that such 
execution is his act and deed. "(3 ) 

The purpose of such an act is to furnish proof. o!' the e.r.ecution of an 
ir.st.rwoent . lt. is essenttally int ended as a safeguard to prevent fo:::-gery of 
a document . (L) However, in actual pr actice the acknowledgment end certifi­
cation has been done in such a summary fashion by a Notary Public that it i s 
not. much of a guaranty of anything. ($) It may, however, oper at e as an estop­
pal to prevent the acknowledging party !rom later denying the due execution 
of the ins t :rurnent . (6) I ts main purpose is to allow a document to be adll!itted 
.into evidence or to be recorded without any further proof of its execution. (7} 

Ill. EFFECT CP F.U LllRE TO ACKl\a•UtGE - . 

A. BETh"EEll !!:!!! PJJlTIES 

Gene1·ally, an instrument :ls valid bet:ween the parties thereto regard­
l ess of the lack of. an acknowledgment. The presence of an ackno-wled~ent 
:i6 1mportant onlY in dealing w±th the rights of third parties . (8) Irl a few 
instances an acknowledgment 1·s required for validity of the ins trument. 
These include : 
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l . Instruments by ':'lbich a homestead is ®claJ"ed, conveyed 
or encul'lbered, or abanooned.(9) 

2 . ,;rt,iclas of incorporation. (10) 

J . Contracts for marriage settlements. (ll) 

ln the case. of instruments other than these. few, as between the parties, lack 
of an ac.kn=ledgJUent means that the instrument is not entitl ed to· be recorc~ 
or presented in evidence by t!:e pirti.es or a t!r'..rd party, unless proof 0£ exe­
cution is made, This proof rray consist of a jll~"1ent in an action inRtitute.d 
to prove this specific instrument or it rnc.y be proper t~stimony o£ a subscrib­
ing witness or in some specific instances, testimon;y by a ritness t o the hand­
writing. These types of proof are discussed belo· .. , show'-'1;; wt.at foi-...alitie i: 
must be complied witll and what an ollicer must certify to. 

B. AS 'l'O TH!Rll P!~~TI.BS 

If a document is recorded rlt.h01>t an ackno1"1edgment or with a defective 
ackncnrledgment, the pari..; -..tio records •Ifill not be protect€d Ul".der c;_'Jil Coae 
Sections 1213 and 121.L. (12) The instrument will be trea ted a s if it had never 
been recorced and will be void as again3t s ubsequent. ourchaserE imd martgat;ae.; 
v<ho h.;ve no ectuc.l notice and who record their instruinents. Thi s means that 
z thir.::i party who purchases the. property involved will not take. subject t o thE 
interest o:: the party who recorded the pri or instrwnent since it w;os .im,..1 ope!"l.;r 
ack'lowledged. lie (the subEequent purchaser ) is said. to have J>rior1ty ev~n 
though his interest l!Ey hay,e been acquired by an instrument e)(l'cutec si•bse­
quently to that of t.he p.;.rty 1.o the unackn=ledged i.nstrwnent . In arlaitiQl'I, 
the parly 'iltio records an unacknO'llledged instru.'!lent is not protected ilg-.,.inst.. 
pri or parties who cl;li.m under prior <inrecorC.ed instrJJnents . Civil Code Sect ~o:: 
1211 !Le.rely 11rotects part.ies who properly record their instr-Jments against prior 
ur.rscorded in~n1ments . 

'!'her¢ are comnlications, however, wner1 .:.n instrument ~ beer. ackr.cr.~!.:dr;eC. 
b;· some of t.he par ties but not all. ,-nis •Ifill be ~iscussec in a later ch=p't,;r 
on the effect of r ecordini; defectively ackmrr.l~dged instruments . (lJ ) (See 
Chapt.er 2 of Part IV) 

From ti.lne to time the Legislature has passec Qirative ~ i;ivinr. th~ 
e~fect of constructive notice to recorded inst.r uments although defectivel,v 
certified . (lh) The present. stotute whi c.h has this effect is Givil Coce 
Section 1207 : 

"Any instrument a.ff ec<:ing the title to real property , one year 
a.tter the same h..s been copied into the proper book or r ecoro, 
kept in the office or ;any county recorder, impar t.s notice or its 
contents to subsequent nnrchaser s and encwnbrancers, notwith­
standing any defect, omission, or ini'orma1.it~· ].n the execution of 
the :instrument, or in the certificate or acknowled~ment thereof, 
or the absence or any such ce~ti:'icate; but not.hinz herein a~fects 
t he rii;hts of purchaser s or encumbran:ers previous to t.he takinc 
eilect. of this act . .. '' 
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'Ihis type of statute h~ reduced U!e severe res-.U~s o~ the re:orda:ion or 
de!ectivel,y ackno.,.ledgeo instrments. It. should be noted t.Jiat. t his s ta:.ute 
does not protect. one wht> i'iles en incorrect.l;r acknowled~ed inst.."il.'.llent ~a.inst. 
pl'ior unrecorded instr..;ments. By iw tems it is :Umit.ed t.e protection agur.st 
subse;uent. purchasers a:'ter t.he one year bas elapsej. 

An acknowle~el'l<nt. l'l=t be made by the proper party in order !or the r ecord 
to impart constructive notice. In gener&l, the person llho executed the docl.ll1lent 
must acknowledge it. It is his act of verifi cation of the instru:nent . (l') !n 
c9r• a1n instances, s=h as an acknowledgment by an attorney in fact, (16) a co:-­
poration , (l 7) or a partnership, (18) other persons are allowed by statute to 
ecknO"lec:lge a document . Conveyances o! homesteads must be acknowl edged by both 
husbnnd and wife. (19) Ctli.rornia has gone through enera in which married ~ 
..-e:-e required to acknO"ledge instru."r.ents in a special way and a di.ffare.nt type 
of exl!T'.inat.1.or. and certificate were required . The m~ purpose was. to avoid 
the ..-1.fe's conveyenceo under duress of her hu:iband . At the presert ti .. e, a 
marrir:c! 1'-0toan 1 ! conveyuce aid a.cknowledv.er-t h ave no special cha.racte.rtstics . (2::) 

. 
""hen an aclmo-..ledg;ne.,t is nade by only soir.e of the parties vho have ex£­

c \ltcd th') :iJ'lstni:r.ent , special rulet have bee.n developed by the court. to de~:-­
v.ine LO whet exi:ent. the record of such an inst.nunent. operates SE constructive 
no•,ice . (21) 

Many cases have a.risen in which t he aoknol.-ledgment has been takell by llJ• 

individual no·. authorized by s i:atute. (22) Such documents are not in proper 
conditioc to be recorded and 1.f they are actuall.y recorded no constructive 
notice "'"ill be i.!llparted by the record. 

Civil Code Sections llfO throu&h llBL contain a list of t.Jie officers 
authorized to take ackno..-lede;rients. These sec t.ions are based on the list in 
tl:e 1850 statute on Conveyances vhicl: has been pr eserved wost intact "1.t.h 
the addition of a fe;: oUter officers .:ho l':&.v take acknowledginents. 1'he !iotary 
Public is t.he oi'ficer ..-ho generelly perfonzts this task although the number of 
o!ficers ""ith such au:thorlty is an extensive one. 

l. Just.ice or elm of Supre111e Court. 

2 . Judge of Superior Court. 

(Aclcnolil edcinents taken may be ill any part of the State of 
California if taken by either of these parties) 

3. Clerl-: o! court o! record. 
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L. County Recorder; 

5. County Clerk. 

6 . Court Commissioner. 

7 . Notary Public. 

8. Cl.en of Just1.ce'~ Court 0£ Cl.a.ss A. 

9. Ju.dge of Police or other lnferior Court.(21; ) 

(Acknowl.edgments by officers enU!!lerated trom #3 to #9 
lllUBt be ma.de in the city, county, city and county, 
tmmship or district for which the officer was el.ect.ed, 
or appointed. ) 

a. OFFICERS WHO l'<AY 'l'AKE ACKNOWLEOO!fENT OU'l'$!DE THE STATE OF 
CJJ.IFORJIIA BUT \\•r1fiilK ~ U!IITI:D STATES: (25) - -

l. 

2. 

) . 

!; • 

$. 

Justice, judge, or cl.erk of any coilrt or record of the 
Onited States. 

A justice, judge, or cl.erk of any court of .record of 
any ,st.ate·. 

A commissioner 11.ppoint ed by the governor of this state 
for that purp(j~e. 

Not.917 Public. 

Any other officer of the state where the sclmowl.edgmer.t 
is made euthorned by its 'l.ews- to take such proof or 
acknowledgment. 

When an acknollled""ent is taken outside of the state in accord with the 
laws of the place where the acknc»iledgment is made, a certificate is required 
fro111 the clerk of a court of record of county or district where such acknowl ­
edgment. is ta.1<en that the officer certifying to the same is authorized by l aw 
so to do , an;! that the signature of the said officl!r to such certificate is 
his t rue and genuine signature , aDd that such acknowl.edgment is taken in 
accord.ance ••1th the lalls of the place where the same is made. (26) 

A similar certificate was formerly requi.red vhen an acknowledgment made 
by a Justice of the Peace was to be used in tmy- county othl!r then the one 
where the Justice resided. This provision was repealed in 1939. (27) 

C. OPFICEllS \<.'HO MAY TAKE ACl.NOWLElXIMENT Ol/TSIDE !!!! UNI'l'tD STATIS : (28) 

l.. A minister, commi~sioner, or charge d 1af!airs of the United Stat es . 
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2. A consul, vice consul, or consular agent of the United States. 

) . A judge of a court. of record of the count ry vhe~ the proof 
or ackno.:ledf;nent is iu:ie . 

Ii. Co.'lmissi.onerf. a;>poin1.ed for suet. purposes by the Governor of 
the State, pursua:it t o special statute s . 

S. A Notary Public. 

In 19113, a s pecial provision v &s added to the code giving certain 11\ili­
tary persoMel autho.-i ty to no t &rize documents. T'nis provision is at pl"esent 
in foree Wltil the 9lst day af t er final adjournment of the 1.951 Regular Seasion 
of the Legislature . (29) 

D. R!Oll:' O? D~u!!ES TO ~ ACKNOw1.EIX?:DIT: 

A deputy may under the comon 18'- de the acts hl..s principal may perfom 
by virtue of his oliice. (JO) !bis l!lea:'ls that 1! the principal 1:1ay acknowledge 
docunents, a deputy may do s o a l s o . Ris r ight does not necessarily, there!'ore, 
depend upon a s;>ecific st atute cover..11g him. However, Civil Code Section ll8L 
pro,,-ides that a deputy appointed by law by any of the personl! who may t«ke 
acknowl edeinent.s •i.11 have the power to tal<e acknowledgment.~ in the nllllle or hi! 
principal. Therefore, both c=on law and 11tatutory llnl authorize deputie s t o 
acknov ledge instruments for their principals provided the principals have th&t 
authority. 

I t. hes been repeatedly held that an officer lll4Y not tllke an ecknovledglllent. 
if he is personally interested 1.n t he transaction. (1) !hiB mea!'lf> that the 
grantee, mort&agee, or any beneficiary under the instrw:ient is disqualified 
from taking an acknowledgri~t. . I! such officer does take the ecknowle~ent 
Md the docu::ient is recor ded, tl':e record will not impart cons t.n.ict he not ice t.o 
thi.rd parties. 

Where there are severa1 grantees, an ecknowledgme:1t taken by one of the:.; 
will not completely invalida t e the instrument. Such an acknovledpient will 
a!!ec t t he right s of subsequent purchasers only . When the instrw:ient is re­
corded a subsequent purchaser will not be put on notice of the interest of 
the particular party who made the ecknowlede1'lent. ile • ill be put on not.ice 
of the interest of the other parties, however. (2) 

The question of whether one of several grantors may take the acknowledg­
ment seems to be an open one 1n California . T"ne cases in wh ich a party h&S 
been disquall.f'ied all seem to involve an acknowledgment by the grantee. (3) 

Agents or tile parties a.re quali!ied to take the ac1movl edp:11ent and it 
seems tlds is true even if they have an interest in t he transaction. (I.) 
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The Civil Code requires the acknowledging pr;rty to appear in per son and 
requires the notary to kno>t or have satiatactory evidence on oath or aifi.Ma!.i:>r. 
or • credible witness, that the person making such aclmowledgrient is the iJ'ldi­
rtdual vho is descrlted in and who executed the instrument; or, if execuu:i by 
a corpora~ion, that the person making such acJ.:nowled117'lent is the president. or 
eecretary or s uch CO!l>Oration, or other person vho e;xecuted it on its behitlI . 
Civil Code Section 118~ covers this situation. 

The officer is required to have personal. knowledge, which is an acquain­
tan.ce autficient to establish identity. ($) Ir this is not complied wit.h, the 
officer may be liable in damages for the results of a forgery or frhud, for 
certifying to the signature without sufficient pe?"sonal l<no1o:led~e of the pe!'s::m 
acknovledgi.'lg.(6) 

'lbe actual ceremony is very simple. It. merely con~ist.s of an acknowledg­
ment by the party to the instrument t.."iat he exec:Ited it.. The notary acce~ts 
t his statement and makes out e certifica:.e that such ackno...,le:iu.ent v as ~de. 

The final. duty of the notery is to endorse the instn1111ent or attach a 
certificate of acknowledgment substantially in the fonn prescribed by the code. (7) 
The purpose of this cettiiicate is to establish t.he identity of the granter ar;ci 
the genuineness of his signature, anc! of the instrument to which it is attac:.ed . 
It provides a guaranty that. . the instrument is not a forgery . (8) 

Civil. Code Section 118!1 proVl.des the fonn of certification l>"l:ich :r.ay be 
u.sed. It. is not e ssential. that. i t. be identical., but it must be substar.t.1211 ... 
u provided in the code. 

The forn suggested in the code is as !ollo•·s: 

"State of • •• , County of .. ., ss. On this •.• day of. .. , in the year .... 
before me (here iru;ert name and qUElity 0£ the ofiicer), personally 
appeared. ,. , known to Die (or proved to J!le on the oath of. •• ) t.o be 
the person whose name is aubscribed to the 1i11.thin instrument, and 
acknowledged that. he (she or they) executed the Sal!\e." 

Special .fonns are provided in the code !then the acknol.'led!"'ent is made 
by a partnership, corporation, or attorney in fact. Civil Code Sect.ions 1190, 
1190a, 1192 contain these forms. 

Formerly, a Sjlecial t om v as required for acknovledgi11enta t>f married 
vomen , but this requirement has been abrogated. Ar: acknowledginent of a married 
womar. is now ta.1<en and certified in the s1C11e manne,r as U she were Ulllllarrted. 
Civil Q>de Sections ll9l, 1186, 1187 cover such matters. 



Vlll. CO'i'!FICA'l'E Of ACX!iOWLEDG:1ID!'i' : COH'!'iliiS 

The certificate :is required i.-0 sho" the folloi.":ing factors: 

A. That the ackno'1le-1-a"1tle."!t was taken within the ofi'icer's t erritorial 
jurimction. Both a statement of the area ill wni.ch the aclcno\fledgment was 
u._i:en :L'lci a recital of the county i.."l which the officer v as appointed or elect ed 
must be Lricluded. If e:ither is omitted or i.f ther e is an ambiguity bet ween the 
two , the certificate is v oirl and no constructive notice will be i 1npa.rted from 
t he record of such instrument. 

~. The name of "t;he acknowledging party; recital t.hat he i.s known or 
pr oved to the officer by oath of vitness (naming the ntness ) to be the person 
;..<\lose name is sui:>scribed to the instrwilent acknowledged. If this factor is 
om:!.tted t.~e record lfi11 not constitute constructive notice. 

C. The fact of acknowledgment. This est.ops the a clmovledging party fron 
later . :len~"ins executicn of the instrw1ent iri most cases . I t is a val.idati.oo 
cf .. t..~e ins tr-J.".le:lt.. 

D . Naz:1e a.'ld Quali t:; o~ of.fie er &"ld seal if he is required to have official. 
seal . If ar.y of these three are missini;, the !.nstrwnent will be valid bet..,9en 
the partiP.s , b<.Jt ;;ill n ot impar·~ notice .,,hen r ecor ded.. 

Civil Code Se ction llQ.? p!"~';"".:. .:e: :a fo.rm that "2J be used whicl1 incluci~ 
the~~ reqllireC el~meri*':'.;: . 

fu_st : Proof o!' the e.Jtecuti on of an instrument, 'lihen not ac!mo<1ledged, ma~• be. 
made either• 

&y the party execut:i.n~ it, or either of t hem, or 
~ a subscribing li:i-.ness . Civ:J. Code Section 1195 . 

If 0y a subscribing witness, such vitness must be personally 
imown to the officer taking the pr oof to be the person " hose 
na11e i ,s subscribed t.o -=.he i.nst.n.L"4ent as a rit,ness , or must 
be °!)roved to be such by the oath of a credible i.-i tness . Civil 
Corle Section 1195. 

The s ubscribing witness mus·t prov.! that ;;he person "-'hose name 
is s ubscribed to the instrument as a party i s the person described 
in it, and that such per son executed it, and that the witness sub­
scribed his n;1J11e t hereto as a witness . Civil Code Section 1197. 

Second: Proof may be made by hand~ting of the party and a. subscribing 
witness under certain cirCUlllSta."!ces . For example, when the 
parties an:! subscribing w:itnesses are dead, non- residents of t he 
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stat e; residence is un.lcnown; subscribing witness conceals hiM­
eel.f or cannot be found wi t h due diligence; reru.ial to testify 
for a certain length of time. Civil Code Sections 1198, 1199. 

'When proo.f is made in ei ther of these tw!> l!lethods i t lllUSt be 
c ertified to by the officer taking it. Proof may be taken by 
t he S8111e officers vho may take acknowl edgments. See Section V 
above for dbcussion of which officers may t.a.1<e acknowled~~t 
or proof. 

'lhird: Any pe?'son interest ed· under an i."lst niment entitled to be proved 
for r ecord, may institute an action in the superior court 
against the proper parties to obtain a j udgment proving such 
ins tl"'Llnlent . Civi l Code Section 1203 . 

A certified copy of the judgment in a pro.c eeding instituted 
under this section entitles such inst rum.ent to record, with 
like effect as if acknowl edged . Civil Code Section 120h . 

These mat.hods of -proof may be substituted fo.r an acknowledgment and if the 
st.atutory require.'l!ents are complied v ith, the record of an ins trument proved 
in eithe:::- of these three 1-ays 'rill impart constr.ictive notice to t hird pa:::-ti~~ . 
Tiie other effects of proper recordatio~ Vill (ollov as vell. 

I. ME!'HOD OF CORRECT!Oll IF CERIEICA!E 

lf a defectively ackno)(_ledged instTU111ent is recorded, a subsequent pur­
chaser v ill acquir e title free of any in~e.rest created unc\er that instrurne::t, 
provided he does not have ac tual not ice o! i t . To avoid such a result, the 
legislature )las allowed any int erested party to bring an action in the su.­
perior c ourt to obt~n a judgJ11ent correcting the c erti!icate. (9) When such 
a judgment is obtained, a certified copy of it attached to the instrument 
entitles such ins t ?'ll!llent t.o be recorded and it will be treated in tne same 
1t1anner as U acknowledged. (10) This means t hat s subsequent purchaser taking 
title after recording of the instrwnentwith the at tached copy of the judg­
ment would be put on no t ice of fa.ct s contained therein, and of the legal 
e ffect of the instrument. 

XI . CO!tr'LICT OF L/ihS RULE ------
When an acknowl edgment is made outside the State of California in 

accordance with the laws of t he state in which it vas made, the California 
courts are required to r ecognize it as a val.id acknowl edgment . Civil Code 
Section 1189 s t ates that ~any· acknowledgment taken \dthout this stat e in 
et:cordance with the lavs of the place where the acknowledgment is made, 
shall be sufficient w r.his state • • • ," 'l'h1s section further provides that 
a certificate of the clerk of a court of r ecord. o! the county or district 
where such acknowledgioent is taken that the officer is authorized to take 
acknovl edgments end that his 5ignature ls true and genuine, and that the 
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<:~l:ncr.-L'°'1"'"1e:1t !.s takP!l in accor dance wit.h t.he lar.s of the place wl:e:-e it 
is i::ade, shall be nri:i a facie evirlenr.e of the facts stated !.n the cen~i­
c:ate or said clerk . This ce::-ti!'icat.e ..ul. be or ~:-ta nee in o!!eri.ni; 
the ins•ru.."let:l. acknO'l'!.edged outsidn tr.e sU.te for r ecord or in evidence. 
:r, hoi<ever , the ackncndedf!!1ent would be good .. naer Cali.fornia la~:e <>nC. 
the o~!'icer is authorized by o-.lr stJt1•tes to taY.~ al"lmowle:!,."""1ents O".ltsi!:e 
t he state, t.h~s cert.~"icat.e from the clerk o! :;he c-:.:-:er st a.r.e is !\Ot re ­
quired. (ll) 

':"ne validii.y o!' an aclmor.ledg?:rent is cependen;. upon the laws in e!'!'ec-; 
at the t.i.::!£> when the ackn01<leO.,"!:!ent is nade . .;o retr<>'t<-tive e.f "11ct :.S gi~:o 
t o t r.e sto!tut.es proViding for the iranner of aclmo;vledi;nem. , proof and 
certi!'ieation . (12) :U t.he instru.'!!Cm. was acknOW"lerl;-ed in acc1">rtlanco 'll'i.;;h 
the laws in e~is erce at the tiJ:le the cereraony was perforwed, it has t 1.e 
Stine force in evidencP, and rray be recor r.od in the same manner and wHh the 
l ike e!':tect, as conveyanc~ executed and ackncr::led&ed in accordance with 
tne presen~ st.at~tes . (13) 

Th:s c?".a;;ter has emphesized the requi:e:i:err~s of a val.!d ackncmle::li;=:1t. 
ani t~e purpose ana effect or it. lt hae pointe~ ol!L t he e!'fec~ or a 
defect~ve ac!-:nowle~,.-,;ent a,,t the po~s1bility of curir.i; ~~ch de!'ect . ~' t.;;~ 
considered suostitute rnetho~ of proof of inst.rument.s and when t.hey a~ 
ava~l.<?ble . !n 4 subsaque~t c~..a"FJl:er , cases 1nvolvin~ the effect of r ecor d!n& 
oefectivel;1 a clmov:lec!3ed i nstr\llllent.s will be illscussed. 
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l. Ile l\ol!sl<ill !. S,,..i th, S Cal App 17b . 

2. See Chap"er 7. 

J. De 1'olfs!<ill ! Smith, cited ~· :footnote .+l. 
Ii. Gordon! City £.t San Diego, 108 Cal 26li; Fogarty! Finlay, 

10 Ca.l 239. 

S. Ga,ge, O, u., Land l'itle Assuring Aijencies {1937) , p. 28. 

6. Brva.~ v Ramirez, 8 Cal L61. 

7. Fogarty !. fi,,l.az, cited supra, foot.noi.e fl; . 

8 . l'..iddl.ecoff ! He:r.l!tree~, l.35 Cal. 173; Lende:-s ! 5olt.on, 2c Cal ) 5'] . 

9. ~ Code Sect.ions 1262, 1266. 

l~ . Cor:>orations Code Section 307 . 

11. £!!!!.Code Sections 175, 179. 

12 . Hale !: Pendergrast, U2 Cal .App l OIJ ; Kelsey :::_ Dunlap, 7 Cal 160; 
~ol! !. FO€a.!"ty, 6 Cal 22!J . 

1). See Chapter 7. 

11. for citations of va:ious cura~1ve statut es see Cha>te:- l. 

15. Civil ~ Section ll8S . 

16. £!.!:!! Co!!e Section 1192 . 

17 . Civil Code Sections 1165, U90 . 

18. £!.!:!! Cod.e Section ll90a. 

19. Civil Code Section l2b2. 

20. See 1 Cal Jur AcknovledflElents Section JL, p . 270 for o discussion of 
tbe original provisions f or married lo'Omen' s conveya.'lces. 

21. See Chapter 7. 

22. See for example l'.cMinn v 0 'Conno:-, 27 Cal 2)8, in whic!l an acknowledg­
:nent vas taken by a Consular Agent. Under the sta:.ute applicable at 
the tiJrie of this case a Consular Agent was not. authorized to take 
acknowl~dgments. 
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2L. Code o:' Civil Procedure Sec~ion 179 
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27. Civil Code Section ll9L . 
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6 . Polit ical Code Section 801; Governl'lent. Code Section B:aL . 

7 , Civil Code Sectio~ 1188. 

8 . \..edel ! Humll:l, 59 Cal 507. 
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10 . Civil ~ Section 120L . 
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12 . Civil~ Section 120S . 
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Cnapter 6: EF:"EC'i' Of RECO?.J'UlG - IN GEN::RAL 
(By University Of Southern carrfornia ) 

I. I:t>.'T:lOiYJCTIOtl 

'l'he collllQOn law ha.d no such requirement as recording. The instrument 
wnich was .first exec11ted was given priority over ;lJV instl'\IJllents subse­
quently executed. When Tecording was permitted in Engl.and by the Statute 
of Anne, it was erely for the purpose of maintainin& the common law 
priority Wien the first pl<r'Cha.sers aJ.ready had. U a purc;haser were first 
in time of encution and recol'Qed his i.nst.rument before a subsequent pur­
chaser recorded his instr.unsot, be was said to haYe preserved the priority 
'Which the comoo law had given him. lfnder this statute there was no pro­
vision for constructive notice. In Jl\Ost situations tnis made no dU'ference. 
In one situation, however, it did .make a. difference. According to the com­
mon law i!' a prior purchaser acquired merely the equitable title 8:!ld a 
subsequent purchaser obtained the legal title in good i'aith, for value and 
without not.ice of the prior purchaser's equity, the subsequent purchaser 
wou1d take the legal title free of the clair.t of the prior equity. This is 
the only instance in which the commo.n law depar.ted frooi the rule of 11.first 
in time is i'irst in right." In this .situation notice vas important. ':rne 
English courts h eld that recording the instrument under which the prior 
purchaser a.cqllired his equitable titl.e would not give notice to the subse­
quent purchaser of the l.egal. title. Re would still receive title free of 
the claim of 1.he prior equitable ovner if he had no actual notice, acted in 
good faith, paid value and recorded first. The statutes in the United 
States, incl.uding the California statute, pi::oVide that the record constitutes 
constructive notice to aey subsequent purchaser, Therefore, in a case like 
the one just discussed, the Sllbsequ.ent purcllaser oi' the l.egaJ. title would 
have notice from the record of the equitable int.erest in the prior purchaser 
and would not be able to clai.Ju that he was a bona fide purchaser. Civil 
Code Section.12lJ pr<1Vides i'or this doctrine o.f constructive notice. T!-.is 
doctrim should not be i'elled on in cases where it is su£1'.icient to state 
t.hat the prior P.urchaser by recording has preserved his canmon law priority. 
The courts rely' on the dpctrine of constructive notice heavi.cy, however, and 
decide most cases on the basis of whether a subsequent purc::hase:r had notice 
ira:n the record or not l'lhich wt>uld affect his standine as a bona fide pur­
chaser without notice. 

These matters are discussed in more deta.il arxl authority cited in the 
L"'lt.roduc tory Chapter , 

II. EFFECTS OF RECORDING UiroER THE CALifORNIA RECOF.!IING STATUTE 

Al3 has been discussed before, an ')instrument" 1111st first be authorized 
and l!llst comply with the prerequisites to recording before it rnay be 
recor.ded. The recording 1111st then be completed in proper fashion. That is, 
t ne instrument l!!llst be properly filed vi th the proper officer in the proper 
county, and properly transcribed and indexed. W?ien these matters have all 
been completed the results will be as follows: 



(l} A prior purchaser wo records first will have priorit.y over 
suosequent purchaser.; who record later, since ·by recordin;i he has pre­
served his co1m1on law priority. 

(2) Ke will als.o have priority over a prior purcha.ser -who has .failed 
to record o-r ;mo ?'ecords later, according to~provisions of Civil Code 
Section 12.11;. 

(3 ) The record of his instrwm?m, w.ill operate as const.ructive notice 
to suosequent .P'.ll'Chasers to -prevent them !rem claiJ!ling as bona fide pur­
chasers w:i thout notice. 'Fnis doctri.re is relied on by the ecr.u-ts freque:itly 
in protecting prior purchasers against subsequent purchasers. For exa.'l!J)le, 
the courts have reiterated the state~ent that the purpose of the recording 
statutes is to protect the true owner of the legal title against t h e cJ.a:ir.>.s 
of subsequent purchasers, by conclusively imputing to such purchasers notice 
of all priv1ously recorded corrveyaires. (1) CiTI.1. Code Secti on 1213 pro­
Vides for this notice as !"ollcnrs: •Every conveyance of real property 
ac}mowledge.d err proved a.n:i certified and recorded as prescribed by law f .rom 
tne time it is filed tjth the recorder for record is constructive notice of 
t he co:iten~ thereof to subsequent purchasers a.'Jd mortgagees; ••• • 

Since this statute is in derogation of the common law-, it must be 
strictly construed.(2) 

It is important to inquire as to when the notice begins t.o affect sub­
sequent purchasers . Civil Code Section l.170 states: "An instrument. is· 
dee:ned to be recorded when, being duly aclmowl edged or proved and certified, 
it is deposited in the recorder's office , with the pr~er ofl'icer, for 
reoord. " Civil Code Section 1213 requires proper recordfne before notice 
begins to affect subsequent purchasers. 

If an error has occurred in the recording process so tnat a purchaser 
could not !'ind the document that has been recorded or if the docume,'1t. is 
never actually copied into the record books, no constructive .not.ice w-ill 
follow . An exception is r.iade \lhen the instruroel:lt is copied into the w ong 
book, wt indexed .in the proper book and in the proper manner . In that 
case, Government Code Section 27327 provides that the instrument lri.ll 
impart notice o.f its contents to all persons fro:n the date of such indexing. 
Errors are discussed :in ·chapter 8 . -- -- -- - -

It should also be noted at this po.int that t.l\e record o?ll.y gives notice. 
to certain nersons. These persons include s ubsecuent bona fide tmrchase.rs 
and llX>rtgag~es . lt is not notice to subsequep'. creditors. -n:-iS not notice 
to prior plli'chasere and lltO!'tgagees . However, i:f a prior purchaser or rno!"t­
gagee fails to record before a subsequent bona fide purchaser or mortgagee 
reco~, the prior purchaser will cot be J'I'Otected against the subsequent 
purchaser who records first and meets the requirenilnts of Civl-1. Code Section 
121.h. This result is because of :the terms of Civil Code Section l2l.1J and 
not because of the doctrine of cO"r.structi ve notice. 



Finally, t.iere is tne ,,,.,,\le. 01 ::h'll -:at.t.e:-l' •.hi' record >.-ill fiv;, 
notice or. Ch'il Code Sec t.ion 121) st.ate~ ihat iJ•P 11reco:-<I ir. ccns~r-.•c ­
tive noHce of the content.s thereof ... 11 This has been f'x;>:lndPd by t.'1e 
ca-;es :.o i 'lClude some other -:at.ters which aris~ by re;uo:on or reci t.al" in 
the recorded instrument or by inf Prence from statements in t!1e record . 
Th:i~ problem is discussed i.n d!'Wlil in .;napter 10, ". latter:; of i'-dch. 
Record ~arts i\otice. 11 

(~) An authorized :in.~t:-unent w!'oich has been pro;>erly record" o-.ay 
be read in evidence ;.-it.l".ou& further p:oof. Section 1951 of the Coee o! 
Civil. Procedure proncie s: 

"Every i nstr.uoont conveying 01 a!fectine -eal prc.,>ert) , acl-..nO\ludged 
or ?r ovod and certifi ed, as provhiuC: in the Civil Code, iray toi:etner 
w1ti1 tJ.to certificate of acknc,,1 ••Cgr;ent or proof, cc r ead in e'lic.encE> 
i n an acti.on or proceeclini; , i.'1.thout f\lrther pr oof; ;l.<:o, t:ie orig:il::-..1 
recorc of :Juch conveyar.ce or J r.:il.r\IJl.e1,t thus ackno1ooj nllc<icl or pr~v<'ci, 
or a certified copy of t.'le recorci of such conveya:x:e or S 1 strame1:t. 
tr.us ackrmaledgeri or pr oved , rAY be read irl evidence, 11.ti tne Jike 
effec~ as t.he crigi.r.al. it1StNment. , without.1'..:rther proo.f . 11 

JIJ . F.?F!::: ~F r:.:10£ · - ;!ECG?-t Ut~:: r:r: c~-~..:..'1ITA ~~t:"lj S'4;.:--1~ - --- ----
Civil Code Sectior. 1211 provides tr.at an instrument. •:l..!c!: i~ net 

recor<:ed will be vClid as acai.r.rt. :;ubsec:uent. bona firle purcl".a!:ert OT r.o:-t­
i:a&ec~ who recor<l ;'irst . Chapter 11, "Effect af l"ailur to neco!"t' ," 
discussE:s t he c-ue!tion of who nay as!<ert the :1.i:vt>J.idity of an in . ..+,rw,e:-:1.. 
wr.ic:i has not bt>c11 recorded properly. It ci,scusse:s the problens C>f y.ir ­
c::aPer f or vali..e, in good faith 1 and 1ri. th cut. notice. 

This chapter is lirited t.o r 0 cordi.rq: of • ir..sttiment.s" l>"!'.icl; coi-.sti.t::: i1: 
"c::on.,e:;~e~" as ciefined by Civ:il Code Sec::t:!on 121$. Ot.her docunenu- , ~i:c!: 
;;.s -..Tit~ oi at.t.achment., lis penee?'.s , et cetera r.ay be recorded under va.r!cu:; 
statutes. Those statutes or cases interpretir.i; them <le t er:Une t!:e effect cf 
record.tr.( t.he specific doc\ll'1ents involved . 'i'hese matter!" were aiscu.ssecl ir. 
detail in Chapter 2, "lnst~nt:; '.''htch are Authori.7.ed t.o be Recordet'" . 



U: ~:;0?1 JI 

l. An<'c :-sor. v. :iillson, u[ Cal App 2fl9; Cer.T,.ra.'.: Cons1. . Co. v . ::'ir:..-...:., 
7 .. a! Al"!' (2) 703; Hai;e v . Spect, 52 ::al 577, 

• 
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Ct;apte:- 7: E.1'7£C'r O? R'!CORDINll Ul:All'i':-!C>;!U!l, VllID, 
ACr;J<JrlLIDQiD INS'!'.'lU~iruTS -­
(By Univers·ity of Southern California ) 

O?. D~~~· .. 1v~ ·\• -------

Genera1ly, when an L"l.Str wient whi ch is authorized by the general 
recording statute and cotnplie_s wi.th the prer equisites to recordin~, is 
properly recorded, several beneficial r-esu]. ts follow . 'i'hese were dis ­
cuss-ed in Chaj)t.er 6, but will be en\1/llera~ed here. 

( l} Recor ding of an instr ument .,:iich has been execul;ed firs t in 
t i me resalts in the maintenance o! the grantee's cor.wnon l;!w priority. 
He will be protected against purchasers '1llo later obtain int eres ts L'1 
tn e same pr operty and r ecord thei:- in.<it.rurnen\.s eve11 if they rne-e-. t he 
requirements of bona Cicie purchasers. 

?or exa.'l!]lle, A ~cl\ases Slackacre .from S b-,r a deed which :.s pro~­
erly acknowledi;ed and certiCied, a"lc! wnich E! recor<!s. Subs equently, A 
attempts to convey the same propertr to C, a bona fide pur chasoer, who 
records his deed. subsequent.ly to the record in& hy B of his deed . 

At com.'lton law, S woul:l have priorit.y since he is first in t.-i"le 'inc 
i.S pr otected against subse~uent purchasers . 

Aocordine to ~he California view, recording by a ? r i or t.o C's recor~­
inB :uai.nt~"ls the C01ll!110n J.aw ;>riori ty which :a already had . This pr ior it)• 
roay be los t, h owever, by failure to record before- a subsequen~ bona f ide 
purc!laser records under the terms of Ci vil ::ode- Sec t i.on 121.li. 

(2) By recordine, 6 ha.s L~ fact put subsequent ourchasers on no~i:e 
of his interest £.r om the record. In most cases, it is not necessary to 
disc~ss constructive notice f r om t.-he record, since the oom.'lton law rU:..e o~ 
f irst> .in t b1e will apply, provided i;he ~irst purchaser reco:ds first . 

There is, however , one s ituation in -whicb. it is necessary to discus s 
construci;i ve not ice. That is when a party is protected by the re::ordinj; 

.statute who would not b.ave been protected at common law. 

The most far.tiliar example of ·this is the purcha~e by A of the equit­
a ble ;.itle and the subsequent purchase by C of the ~ title in s;eod 
faith and for value , wit.'1out. notice of tb.e prior sale of the eq.U.table 
tit'le._ At conanon l a• , the purchaser of the equitable title, although 
f'irst in tiro.e is not protected as against a subsequent bona fide ~urcbaser 
of the legal title. Under the California r ecording statute, Civil Code 
Section 1213, the su:bsequen t purchaser, o, is said to have construc tive 
notice o! the purchase or the equitable title by A, provided A has re­
corded his ins t.rwnent properly before .B records. 

In this situation it is proper to discuss construct.ive not.i ce. ln 
any other situation in which a prior party w!lo purchases the legal title 
r ecords first he is roe.rely maintaining his comion law p r i ority. lie is not 
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&ivillC constr.ictive notice to subsequent purchasers as t.is l'l'.ai1: pur;:>ose 
cf rece>rd~ ng. llovever, as will be seen rrom cases discussed in this chap­
ter, t.he courts use t..l?e doc&rire or cons1.ructive notice in Um!t all 
cases, whe n i& "'-ould have been 5\lfl'icient t o say the f:irst purchaser pre­
vails because he r etairled r.is comon la'ol priority by recor di.-.g r at.l?er thar. 
t.y say:!ni: tne subsec:uem. purcha.3er was put on constn.tctive notice frol:l t.he 
N>cord o! U:e first instrJT.ient. In practical effect there :\s ro difference 
'1.:h ich ll ne o£ reasoning is followed, but technically, the couM.s r elyi"6 en 
t he doc:trl r-.. of constructive notico i n such :i. situation have failed t o 
ar.eJ )l?.e tne situation cor.:pletezy . 

The doctrine of constructive notice is ili;lortant in determ:!.nine; wtiet..l?er 
a s\\l>sequent purcr.aser i.s bona fide and meets the requj.rements of a bona 
!'ide purchaser. This is a proper use of the doctrir:.e aside fror: t he prior­
! ty (!uestion. t:atters wnich he learns from the record such as rec i t als , 
:inforrai.ion leaCinic to the discovery of other docur.ients, and other data, 
affnct 'I.he ;;.irchaser•s standinG as a "bf?.• Tr.is in turn, of' course, 
affects hi~ rigr.t tG ;:rotection under Civil Code Section 12111 aga:!nst prior 
un."!'co1-0ed instruments. in t.~is sense, therefore, it is p!'Oj)er to c!iscu!s 
cons tnic&ive nQ.tice in certain instances . !iowever, the courts have a ten­
dency t.o rely too hea'"ily on t his doctrine an:i ignore the r..ile of recordir~ 
few the purpose ci main\.&iro.ng col"\ll\On law priority. The question of notice 
as i t aff~cts the s tatl!s of a bona ride purchaser is discussed in Chapter U . 

(3) The recorO.~ statute rr.a>les another radical change in the comon 
law rulu of priority. At common law o~ a p1ior purchaser had priority . 
under Civil Code Section 1211. a subsPquent pure aser 'Who records before a 
prl.or purchaser does i s protected aeai~t thct prior purchaser, proVided t he 
subse(!uent purci1aser meet.! 1.hn re<jllirc..-ents of ;:.he.t statute of good fa!.th , 
payment of value, anci no notice. 

For exar;p1e, A conveys to B who does not record. A then conveys tc C, 
a bona f icie purchaser 1 who recor<is before o reco;rCs. Civil Code Sectlon l ?lls 
states that the conveyance to o is void as to c, provided he l'leets the stat':! ­
tor-; requ.irernents a.nC records oroper ( 'V . 

l n conclusion, i t ;."ill be seen that a l)Ul"Chaser ... ~o recor<!s hb inEtru­
nent ts entit led to protection agair.st subsecruent purchasers accordin& to o:te 
er two t heories and he is also p!'Otected a: ainst ~rior parties wr.o failed to 
record. 

'These re ruts only apply in t..'le following situation. The instrument 
which i s recorded rust be a va.lici inAtrv~nt 1 llllst be authorized by the i;en­
eral recordiri& statute, and niust Le properly acl;no;:ledged, cert.-i!'! cd and 
recorded. 

lf the instrument is not recorc'ed 1 or fails to rre er. the prereqUisites 
required by the coee, or is not a>Jthorized , t nese results do not foU01< . 
'lhe result in sue}'; cases is that the instrument. i." geni•ral.iy void as to sub­
quent pu.rchaser s anC is not protected atainst ?riOr lllL'"eCOrded ir.strunents, 



There are some instances "Ln which this does .not necessarily result. ?or 
eXl!lTlple, an instrument !nay be authorized 'by some spec;ific statute other 
than the general statute a.nd have some of the effects of recording. i'cr 
discussion of t.n.i:-, see Chapter 2. Also, an instrument mas be acknowl edged 
by only some of. the parties who executeC. it, whicn makP.s i t defec_ti.,•e, but 
some r esul.ts of recording will follow . This is discussed below. 

The purpose of this chapter will be to point out t \'le results of record­
ing instruments which do not comply witn the requirement s of the type of 
instrument wt.ich the code cont.emplates in the recording statute. This !1127 
be because the instrument is not authori.z.ed, is void, or defectively acknow­
ledged, or defective in some other ir.anner. These problems will be discussed 
under the follow.i.r.g headings: 

(1) Effect of .Reco~ Unauthorizec Instruments 

(2) Effect of. aecording Unackn0><ledged or Pefectively Acknowledged 
Instruments 

(a) Unacknowledged Ir.strurnents 
(b) De.fecti vely Acknowledged Instrwnent.s 
(c i lnst?".iments Acknowledged by G?.All'l'EF. only 
{d) Instruments Ac knowledgee by G?.A!JrOR only 
(e) Instru.!ltent s Acknowled&ed by Some of the Granters 

(J) Effect of Recordi.rt.i; Void l.r.stru.ments 

(4) Effect of Recording Instruments Net 1.lnde:- Seal 

(5) Ef'.fect of Record:inE Instruments Containing Errors (See Chapter B) 

II. El"EECT U,F RECORDilx:J U!lAUTHURIZED lllS'i'RUHEt.'TS 

The question of what instruments are aut horized. by the codes and stat­
utes to be recorded has been considered in Chai>ter 2-. This section will 
deal wi.th ins truments 1'fnich are clearly not authorized t o be recorded . 

When an instrument not authorized by tne general recordifl,g statute is 
recorded, it is treated as i f it had never been recorded . Neither CiVil 
Code Section 1213 nor l2lli ·will apply to protect tne grantee. This means 
that such a gr antee will not be protected against subsec;uent bona fide 
purchasers who record properly . He ~'ill not be protected against a prior 
purchaser who failed to record instruments. The court generally states 
that t he record of an unauthorized instrument >ri.11 not give consti:uctive 
notice to subsequen• purchasers to prevent t:~eir quaJ.ifyi.ng as bona f ide 
purchasers without notice under Civi.l Cod~ Section 12lli. 

The inst rument may possibly be authorized by some specific statute 
other than the general recording s tatute . In that case, the. effects of 
recording Will be determined. by the particul.ar stat.ute involved. For a 
aiscussion of these va!'ious statuties and the effect of recor.ding instru­
ir.ents under them, s ee Chapter 2. 
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When a voic ins1;nr!!lf!nt is recorded i t is not given any val:id.;."..y 1r..:i~­
soe·1er . Thisorohlel'l was ciiscus sed in the cases of People v Harrold (1) 
and People v 0°•3rien. (2) Both of these cas"s invo2.vad t.'le reccrrdiig o~ 
i.ns'tr•11r-ent.s w1ucn nad beer; !'o:-ged. 

Early cas es decided under t he 1650 statute decJa red that an execut.o::Y 
contract t o ourc~ase was not. e ntitle'.i to be recorded . Present decisior~ 
perf'li t recordil'.g of such an inst~rrb, on the t'1eocy- tnat i .t invol·1es a 
com•eya:nce o£ an equitable int.erest in land and, therefore, is aut.horized 
by tt..e general recording statnte, Government Code Section 2:7322 . The eatly 
caftes hel:l that si~e this i nstrument 1<as not. e ntitled to record , no con-
:; t:ructi ve notice would follow from 'the recordati on cf such an instrument. 
l n addit)on, Uie ven<iee would not be protected against prior purchasers 1~ho 
failed to :-ecorcl tneir instruments . The contract '•as treated as i .f never 
recorded . 

ThP. ... odern tie>: ~ that such contract may be recorded and when 
?-ecor<len tne resul~ o:· recordatio!'l. will. follo;;. (3) l.Jhe:i t.'>e pri.or instru­
l'"C~ i.s o:ie conveyini: an equitable interest and the subseqlle nt instrw:l'Ont 
conveys tne 1.e&Ja.1 title, it 2~ necessary to rel7 on the doctr ine of con­
st<"'~ctive noti.ce to protec t +,he prior party. The comon law would protect 
or~· the purchaser or the l<)gal tit1.e in such a sit>Jation. Whe n, however , 
ther;; are two successive :iu.rcnasars o.r tne ea_uitable title (vendees under 
a conk;;ct of scl.e) the fi.rst in ti."!£' ·,.'ill be protected if he records 
first . Tr.ere i.s :io :wcessit3~ of Ciscussine consv~ct.i-v·e notice in such -a 
c~se a.1 th<>u,'.h t =:e cou.."l.s do consiistsntl:r. The cou.rts generaJ.fy have a ten­
uency to say t r.at tne sec'ln1 purchaser n?.s constructive 'notice fror.t 'the 
r ec'lr<l of the fii-st ir.~trwr.ent arui, • here.fore, .he takes subject there to. 
It :i:s bet.ter w rel;; on the :ule that reco:-tiing--in such a s ituation results 
in t,'1e retenti1m of t?ie corn:>n law -priority which the first vende6 alrea=.;,· 
has . 

Since tnis i.s the result of recordLTJ& an unauthor ized instrume nt, the 
courts have been liberal in decidi.ni:; that most in-;tru:ments sho.l ld be con­
s idereo authorized . CL) 

O! course, it lJllSt be noved that if tne instrument of record is ac tu­
ally seen by tne subsequent .!JUrchaser, he will be held to nave not.i c:e 
reg ard:reSs oi whether it was a type authorized or not . ( 5') ·1'he reason £or 
such a rull'! is obviously to prevent t he l aw .from protecting subsequent pur­
cnasers who do not require such protection and indeed do not deserve i t. 
'i'ne same result is reacned when the ourcnaser has notice o.f such facts and 
ci rcumstanc;P.s that woulri put a reaso~ble ir.a.n on inquiry as to the exist­
e nce of such a document. This reasonine runs through the entire J.:<w on 
recordat.i on and ca1;>.s"t;ructive notice and is based on a sound public policy. 

Ill. EFFECT ~ RECORDING 1JEF3CTIVEL1 ACKNCHIBDG'E'Il l .!S'l'RIJNEN'l'S 

In ChB?ter 5 t he prerequisites to recordation e.numerated by t:he code 
were discussed in detall. Tlte pu.."'Pose of the present discussion i.s to 
analyze those cases in which the prerequisi tes have not bee n complied ;:it.'i 



and to determine the effect of recording these defectively acimowledge<l 
:instruments • 

Before discussing this effect, it is necessary to co.ns ider the ques­
tion of whether such instruments are proper to be rec·orded. That is, will 
the Recorder be required ·to accept such documents tot recordation? If 
they are accepted for record, the next problem to be considered is what 
the resul. t Will be of recording. That is, what effect i t vill have as t.o 
various parties. 

The courts have coillSistent:cy stat.ad that no matter how large or small 
the defect , a:n instrument. witn a defective acknowledgment is not entitled 
to ·be recorded. This i:s true of the cases interpreting the present code 
sections and the 1850 statute . (6) The ba.sis .for this is that. the formali­
ties are a necessary part of the conveyance, without which an 1nstr.ument 
cannot be adr:dt1;ed to record. Since the recording act is in derogation of 
the C:OJl!l!IOXl law, the courts are very str.ict in their interpretation and all 
statutory prerequisites must be complied with.(7) 

Examples of errors made in the acknowledgment include: 

(1) Lacie ot an ac'knowled,gment. 

(2) Failure to show in the certificate that the person acknowledging 
the instrument was personally known to the officer, 

(J) Acknowledgment taken by one with a pecuniary interest in the 
transaction. 

( u) Aclcnowledgment taken b)• one not authorized by statute to tdke 
acknowledgments. 

(5) Venue and jurisdiction ol;litted; co shoWi.ilg that the officer was 
within his area when he took the aclcnowledgl:!ent . 

In all of these situations, the instrument ii! not proper and s hould not be 
admitted to record. 

In certain instances, however, an a cknovledgment is not a statutory 
prerequisite, and of course, in such a case the instrument may be .recorded 
without such fonnal.ity. An illustration of this is a sherill•e duplicate 
certifies~ of sale1 which may be recorded w:i;thout acknowledgment, proof, 
or certi!ication.(SJ 

.A. situation in vhi.eh the courts have eo111promi.11ed is in t.he recording 
of an i.nstrwnent aclcno~ledged by some but not all of the executing parties . 
It is entitled to record, (9) but it ma,y not have the beneficial results of 
recordation. The question of vhat resul.ts will follow is a troublesome 
probl15!11 and the courts have &JTived .at different results depending on wh.ich 
individuals haTe acknolilledged the instrument. 
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The effect o.f recor ding de.f ectivel y acimovl...lged ins trUl"lent s is gen­
eralfy the saroe as if the instruments had never been recordeq . 

(l) The purchaser vho is fir st in ti!1le by recording a defec t ively 
acknowledged instrument fai ls to maintain his common la,w prioriw. He 
will not have priority over a s ubsequent purchaser who records first , 
having met the statutory requirements of 0ona fide purchase. Such an 
ins t rument is treated as unrecorded and under Ci vi l Code Section l21L ~"ill 
be void against subsequent parties who record properly. 

(2 ) The record of such an instrwnent fails to operate as constr~ctive 
notice to subsequent pu.rchasers 1llldeI" Civil Code Section l21J. (10) This 
means that a subsequent purchaseI" can claim to be bona fide and without 
not.ice .from the record. He will then prevail over the prior purchaser pro­
vided he has no not.ice t'rom other facts and circumstances. The record Will 
not atfect 'his statiis as a bona .fide purchaser Without notice. 

(J) The purchaser vho records a defectively acknowledged instrument 
will not be protected under Civil Code Section l.21.l: as against prior pur­
chasers who have failed to record their instruments. The collllllOn law rule 
of first in time Will generally prevai l as between the purchaser of an 
instrument defectivel y acknowledged and recorded and a prior unrecorded 
instrument. It is the same as i! both instruments vere UDrecorded. 

(!.) Tne parties may assert the validity of the instrument.(ll) Lack 
of an aclmowledgment will only a.f'fect the validity as to third parties. A 
fev inst.ru:nent.S, howe•er, nw.st be aclmowledged in order to have an;y validity 
at a.:u. Ao example of this is a declaration of homestead, which must. be 
acknowledged for validi ty. 

(5) Although a def ectively acknowledged instrument ·is void as to cer­
tain s ubsequent parties it will be valid as against subsequent purchasers 
ritb notice, ei:t.her act.ual or construct.ive. 

When a subsequent purchaser bas actual notice of an instrument which 
is defectively acknowledged or not acknowledged, he vill 'take subject to t.1-te 
interests created ·thereby. This i s to prevent frauds. (12) 

Constructive notice from facts <1I1d circuinstances is still a part of t he 
California lav to a certain extent. (13) Therefore, i.f a purchase?' bas 
knowledge of certain facts w ich wolll.d put a reasonable man on. inquiry as 
to the e1'fect of an instrument, 'Whet.her a.c!<nowledged or not, he Will ·be 
charged with notice of the facts he >rould have garnered f?'om a reasonable 
investigation. The problems of notice other than that deri,ved from the 
record are discussed subsequently in Chapter 11, and in Chapter 2 of Pat"t IV . 
They present a very serious situation l\nd lend an element of un.ce?"tainty to 
every conveyance. A purch~et' can theoretically search the record, but i t 
is very difficult for him to go beyond the record and decide vhat be should 
search and. what he should knov to be ·sure he is aoquiring a clear title. 
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kn illu~tratioll of tl.e appli c:rtlon of tb• ral~ Cf aC~IJ~j r.c-tir:e l;, 
cod.aired in the ca~e of l:iaw-,on1i wl"ber C:o. v "tc>uM.1.r:. (1.h} 7h1a ;::,.'"'J!!Or1cl 
ca!>e involveci a claim or 1roecharirc:;' lienliiade r;iy a J11echanic who ha.F <•ct;;;oJ 
notice of a prio!:' trn~t deeo on t;hs property >ri:icn h'ld no: bee:? JH'OJ?"rJy 
acknowledged but had been recorded .. ThP. courl. !:elcl t.he tri.;si; ciecd had 
pr) e>ri ty over the mechanics ' lien l n spite of the defective i!\!kno1<.l.edi;­
n1ent, since the l ) en claiJnant nac.i acruaJ notice of the pri l'r trnn r.ieecl . 

Henrici v South Feather Land .Etc , Co. (15) involved constroc~ive ·not i ce 
from f acts outsiae the r ecord:-An•.agreerient had be en mace het-.<een ·tha 
original irr Antor an:! grnntee of certain lanc.i in whi ch t.'1e Q"antor ·&;.'l'il'.'O 
to .gupply the e.rantee with 1.;ater i'rorn the land which he r etai'led, The 
water was to be supplied for the use of the r,rantee on his land whi d1 hP, 
had purchased from the erantor. The cou.rt helC: this constit·.iteci an a ase­
rnent on the gra...,tor' 's land in favor oi: the ,grantee's land. A subse<Juel'.t 
purchaser of the grar.tor•s retair:.ed 1.an:l which tms subject to U-.i~ ca,;it ­
ment (the se.rvient estate) cl.?.ilned t hat he should not be chari;:ecl with 
notice of the easement sL-.~e the a greement was not properly ackncmlecigt'r 
before recordation. 'fne court held thnt. from an insp~cticm of the <>r<>~, 
the easement could be determi."Y1cl by a reasor.al:>l.e !!l<'J1 ::uio an 5. nguiry as to 
its validity should have been r.-ade. If such an inqui.7 ·was no-;. ir.ace , t.he 
subsec_uent purchaser ;:oulc still be chareed with notice of .mat.ever he 
w:.U.d r.ave discovered by a reasonable investieation, the court held , 
therefore, 1'ha t th:i.." purcr..ase.r had fai1£,d to c;.rry out 1:~ <'.n t y o f inves­
tir;atinr and, therefor e , t:-;at he would ta.l<e subject t .o thi.« easer.erct 
r ec:ardle.ss of any defective acknowledgment. The court reUed on Civil 
Corie Sectio:i 19 which states; ''~VhllY person l·:hG ht15 ;icti.:aJ no~.ict> of c ir­
cu=tar.ces sufficient to ;mt a pr.ident l•ian \ipon inquiry '!l'i t.c, a p.:u-ticular 
fact, Ms con.«tructive. ntt'.,i ce c,!' the filCt i tself' 5.r. ill easer ir. ~:hi.ch , ~· 
pro!fecUtil\€ such i r"'uiry, he tit:llt hnve 1 eart>ed such fnct . 11 

The courts have f r0r1 t.iine t o titre c:"i tici zed thi~ doct.riJ~ of "t'tual 
notice and coMt..rocti ':e notice from fact~ ~-.c circUf.l:;tar.ces sirce Jt 
viohtes the poller of :.he ~·ecorCir>{; act whiclt theoreticilly J:T'OVides per­
sons are to be nut on notice only of n1att ... r-;; wM,ch ;:re of r EOcoro. Howevi'r . 
it is the J.aw a'i-ia h?.i; been enunciated over and over- ar.<ti.J by the courts . · 

When a hmnestead i s involved, the c;:ourt has refuseo to ap;ily t.he doc­
trine of actual notic1: or corstl"\!c.ti.ve notice from facts and ci1"UJ••si<lr1cts . 
In ~ v l·!urp!Jy(lC.), thr. court has rf'.luseci to apply the rlootrine of actu,al 
notice or constructive notice from facts and circuir.stances. In Lee v 
}lurpb~·(l6) , ·a ' defectively aclrnouledeeci l'!ortea~e waF. recorde<i prior to a 
homest.ead. The claimant of a hor:iestead hod actual notice of: the prior 
mortgage; but •-as still uphe1.d b.y the court ;;hen t.lie r.ort~ree sued to 
.!'orecl ose the mortgage a eainst the homestead claimant. This is at first. 
glance a pcculic>.r case, but the court car..e to t.111,.- co1iclu:;ic-n by a stri ct 
int erpretation of the statute hwolvill; homesteads . Civil Code Secti on 
1241 states "The honesteaci ls subject to exect1tion or force<! sal(' in sati~­
faction of j udgments obtair:ed : . ,, (l:) On dehts i<ec1tred roy nort~aees on the 
premises, executed end recorded before the dec1aration or ~o~~itead ' ms 
filed for recoro. 11 ~·ne couri; neld t.:i ~·t Lnis r•ort<>ar e Has r;o;:, properly 
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?"PCOl".:eC oefore U1e ~ec:.<..ration of t.o:-,e~· !.'If' tkS :uec' ::Ue to lhe c efec­
t!v~ r.c•·r.o::1.el.P"-en1 . •ihe court; treat.en i.he record .. t.ion 115" r.ull 7nC voi 
a·"" Ute~fcre, nco nor..i1:e !'.ro:-: Hie r .. corc \10\lld be !JOSsitle . Ih6 court 
~c-tti.rn1ecl, h('l11ev"r , a.,u stau;d tr.at t.!1c code section doec r.ot s;>ccili ­
cill;- ~rovi<i.e for a s<>le of tne homesi.ead ;:hen t.he h<;>mesteaa cle.inam. 
l1as cu:tua1 r.c.r..i.ce, i)Ut onl:' ,,,1e:l t.here h;.s l>een a proper reco1-C:it1on o!' 
t.ae ro~r instru.menl. . An ex trP.r ely stri c-~ inte:;.retation o!'. tne c oee 
5f'<'ti<>n is effPctetS, wt of couri;11, it is t.rue t.'klr.. t.he sym;Jat.'i!es are 
"ith 'i.e ~&rt;• HhO honesteaced the oroperty. Perhaps the C0''1rt has cone 
tr.P ;:rcper thin& U1Yier t.:ie fact.s of the ca~e , but si.ich a precec'e<;t •foes 
ro"en tne c'oor to rr •ud on the oart. of :>er~or.s 1.1. th acwal not.i::e . lt. is 
cerlainl;- ;;. different inte::"pretation than that w!rlch is generally riven 
'111-n inte?'f':. t.:; c:her than ho:iesteads are involve<!. ?nis is the re~ult 
o: the spec:tric l.:i.nevae;e , however, contain1td in the hones1.ead stat.ute . 
other i Til1tt,·n"nte to.'OIJ1.C: co,.,e uncer Civil Code Section 1217 which states 
11,;n uru•ecorC.ecl instrwi.ent is valid as between the parties t.11erei.o and 
t!-.osf! wl.o !vive notice tllereor. 11 An instt'UJ1lent which is oefecti vel.y 
ac~:r.<nil.,di;ec! is t?eaV·cl ~ ii un:-ecorded for the purposes of t.l'lis coce 
f.ect:.o: • 

'i'lte:-E- a:-f, a fe;; sHuat! c:.s ir. -.hich t.'ic resul•.! e!'!ll1't r:st.ed c.oove id.:.:. 
root fo11C'. -, so 1 t will oe :-eces~~ry t.o ro into core eel.ai l a? 1.0 :.r.e 
e!Tect.s c: reeoreir£ va.-ious types of defectivel,,v acl:na,,ledt;ecl il"~t:-..i:ie~! . 
".'he <ii!oc-.Jssion Hill be 1::.c~ude<' ur.c'er t.ne follo"'.ini; ~ac!iq;s ' 

;. . Effect of :iecoi•ding Una.c!cncwledged ln!t:r-.i.rient.~. 

C. E:!'!'ect o!' i!ecorciing Instruments Ackoa.•ledged by the l:rantee c:il;: . 

A. 

E!Tect ">f 1ecorCil16 lnst.l'\llicr>ts lu:L-::oPlec!~ee o·· sore o!' t::e 
Granter~ 4 

;!hen UMCknowlecit;ed ir~.;.r1o11ieni.s n"t- ttc-orded, t!le results are as di~ 
c ~sec! above. ::o cor.struct.ive r:o;.icc ii. d vcn O:< t.I e recorC. , and t.he 
111$1.:nuner.t is t .reotel'.! as vo!d aio w i<uhre"ltent. ;mrch,.ser!' l(:JO are bona .fie: 
c.re ritl:out :10t!ce a:i::: p;i:; value •.n:l rec:orcl . •<o '.'L.-Ot.ection i~ ci ven 
aeainst -::iricr U!ll1lCOree~ inst;rnnc::t~ . 

The cief P.ct.s rn~· con~ist of fail\tre to snow the person Mkno-.ledi;ir.£ 
t.:.e instrument w;,r; known to the c•f.N cer taldt1f t..'ie ac.knowledorient , failure 
tc si:<'" th" :iroprt' venie, anri r.;,r.y otJ1er irretular ities in tile cert1.fic:ate 
or t/Je Cf!rf"r.-on:i- n! tlekr:o;.f)eoericrt. . ~ ·t,,, or!"ccts of recor-C!.nc such 

-! ':':-



1nst ranents are a.a di sciissed above . :"here ~s no ;:i:-o:ec~ion aealr.s;. o:-1.cr 
persons •-ho fail.ed to record and no notice t0 subseque,..t. ;:iun:hasers fror 
t he record. 

C. EFFECT £E RECORilI NG INS'l'?.Wit: ~ AC~lJQ},l..Effi::D BY 'l.'!\E Oii.i.' TEE :i::r.Y 

Oovern.~ent Code Section 272~8 states that the ;:iarty to acknowl edge is 
t he •party who appears by the instrument. to be the par ty whose real. pro?>e:-"Ly 
1s a.£fect~1 or alienated thereby.• This means that the grantee ' s acknow­
l~g-;ent is gen er illy worthless and supernuous. (17) However, 1!' the bra."ttee 
has cove.>tante1 to do cert •'n acts or refrain froi:i do:..-tg cert.ai:'. acts on r.~s 
lane it woulj seen t hat his acknowle~ent would then be essential s<_~ce tis 
real pro;>erty would be affected by the instt'W'lent. Oiterwise, h:~ i..'ltere~: 
i.'1 the rea:!. ?ro;:>e:-ty woul 1 not be affected, :mly tha t o!' the gr:;ntcr. Tt.e 
cust.~n see-~s to be to recor:! inst :runents cont.sining the acknowl PdCl'ler:t of 
t he vendee only, but t he cour..s have held t hey do not give cons:ruc~ive 
notice to subsequent parties . It woul d aeen t hat a different result wo~l~ 
follo•• i.J :he vendee had actually !'lade covenant s s~fectine hill br:d . 

~. !:':'~"':'OF REC')E.:JJ.:-:):: OF !?\~ '!'El:.":~·~ AW:_;::;.~) EY • ~ G.!_!~ I:: 
c::z.: 

The g.:-a:::o:- i e gene~slly :;he o~l:; ;:e rs~n \..to is ~_ra~!!!~r!"~nr ar: · 
1.nt~:-e~~ in l a.."td O!" creati.."'lg any ~ncw.~rance t.t:erea~ . The polic'· ::. s ~r~t 
t.hP Ac~ncwledgif:l':--.t o! tho ~=-ties •..:t;o ac•uw:ly c:-e c:-e.!iti:i.r:- or. int~=-~~;, i~ 
real pro:iert:: shoultJ be i ncluderl , but no: that o! o~her per!'ons , ever. if 
the;r are oart.ies to t he i ns t !"Wllem;. The:-e!'or e, when 2 do"ur;!~. • a~~nowled~ee! 
1:;· t ?:e 7emdo:-- alone i s reo.orded (when he i& the only one a!!ec't.i ne int.ere~• ~ 
in property), i t. 15 perfec~ly proper . 

The resul ts of recor d.1.ng will be that. the JlSrt.y wt.o recor~s will be 
protect.ea agai ::s: subsequent. bor:a f ide ;:>iirct.asers ><::o reco:-:: l at,er and 
aeai.-lst p:-ior parties wr.o ~ave f a:.1ed to record. 'rne record o!' S'.lch a;i i n­
str-~er.t im?arts const.ruc t1ve not ice o!' i~s conterr.;s to subaeq~en t. purchaser s . ( l ' 

It has been shown t.na't ackno,.ledr,nent by all o!' tl:e par t i es t.o an 
instrut!lent is no t required to ad-i1t t ho 1nst.rur:ent v.> recor J . It has al so 
been sno~-n tnat acknowledeoent by ~he vendo~ alone will be s\lff i cient and 
t he record will i.l!tpart. const r;iciive notke and tl:e venc!e• "1.11 be protected 
agai.."lst prior parties who filled to record. ·~ r.en • he ver.dee alone ackno"­
ledges the instrw.ent, it may be recor~ed, but. t he benefits o!' record!..."lg 
generally do not flow. 

The ?roblel'I present.e<:t in t his secii:>n i s twofold. First, t o who:i ~1.l.l 
an ins~rur.ient acknowledeed by one vendor when there are several vendors 
impart notice when recorded? Second, to what extent will such instrument 
1mpart notice when i t i ~ recorded? 'J'hn• i s , will i t be no~ice o~ t he enti~e 



1nstru..-ent and ill rights created tuereunder , or 01>.l_y notice of tne inter­
a~t~ created by the vendor who ack:now.1.eciged? 

These ;'.)roble?TIS ;;ere bot.'1 discussec in Bell v ~(19) which involved 
foreclosure. of a chattel mortgage acknow1.edgea'oy ·one of t wo parties to 
the mortgage . The case was .fair)S simpl e to decide, however, since the 
court found that al thouen two parties nad executed -+..he mortgage; only one 
had tttle to tne ch~tte1 and, therefore , that party 's acknowledgTI'~nt was 
necessary. Since that !)arty had not acY..now1.edged1 the i nst rument t hough 
recor ded with the other part y ' s acknowl edgJn.ent , did not constitute notice 
t o a eyone. This i s based on the requirement that the party l<iio creates the 
interest in ?roper ty by bis conveyaoce mst acknowl edge the ir.strument. 

'!'he court in Bell v ~ • .however, g av·e e thoroµgh analysi~ of the 
proble-:r, a."ld discussed the si tuat~on as if co- owner s had been involved ane 
only one bad acknoi;ledged, The first ouest~on rii.scussed was -•o wnom such 
an instrummt wou.ld be constructive notioe. The court, relyine on Spect 
v Gregg l 20) and Fresno Canal Etc. Co'. v Rowell ~2..!.) , stated "it has !'9en 
ne1d t.~at t he record of an ins~ru.'l!en~ ac.'<l'!o-~leaeed by- only one of the ?er­
sons executing it is C'onstructive notice to subsequent purchasers :f'rorn. the 
one s o acknowled,,ai.ng. 11 The cases relied on by the court rea:Lly do not con­
stib1te s t =:ig authorit y for this p!.'Opositior.. The first case, Spect v 
Gregg, involved a power ot ~ttorney to convey land exec1.ited by seve!'al 
persons, but ac~.JC)l;·rleQeed by o:Uy one. The only questior. i.eci..:e-C i.n tr.ll 
ca!'IB was that a cer.tilied copy of s>.1.ch power should be at.i:ti!lsible in evt­
dence . It -really stands f-0r the proposition that auch .-...~ il".o;-tr>Jl".ent :·:;!!; 

properly recorded, even though ackno..,ledg.ed by oo4' one ;>=ty-. The case 
does not discuss constt"UCtive no.tice . The second case, Fresno v i'lowell, 
invoJ.ved an ins-tnmient acknowledgeci by tn.e ve:idor but not by the vendee. 
This it has been seen is sufficient. to al.low the instrument to be recorded 
and to gi ve cor.structive notice . It is " situation ~:here the otl;.-~· 
who is affectilltl an interest in real i:>roperty has ac;<:nowl'!dged. 'illat. is 
different from t.1-ie situation involved wher e one oi' the vendors acknowledges , 
but not the others, since there are several persons- who are conve:;ing or 
encumbering land, who have not aclmowl.edged t.'le insti"w'.'lent.. 

This conclusion tha t the record would be constructive notice to per­
s~ns taking titl e f rom the party who acknowledged, b\lt not as to other 
pers on:i was followed by the Supreme Court in Du.~oss v Trainor. (2.2 ) The 
couri; refers to llell v sac , which stated "the court lliewi se heJ.d that an 
e C.fecti.ve execut:rotl or at station by one i;rantor could not supply t.'ie lack 
o!: execution or attestat ion by another ~ranter, hut the grantees of a 
grantor who had not acknowledged the instrwpent or whose s ignature had not 
been properl y proved was not bound by t ;he content s of the instrument. " 
The ·court in the Du..~oss c ase s tates that a hearing had been de nied by the 
S~preme Cour.~ in the case o~ -~ v i age and that the court is in accord 
with ewrythini; that was sua l.11 tha case. 

The second question discussed by the court in Bell v Sage was.i To 
what extent would the instrument be notice to S'.tbse<;uent p~as0Ts? That 
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is, would tney be put on notice or the inte.-e~t:< aoquired by all. !)ersol".s 
under the instrument, or only the irrt;erests ac<.r.lired fro:r. the gra:itor ~lho 
acknowledged the instr..unent ? 

The c.ourt reviews the authorities aJ')d concludes that 11wbere there a....-e 
several. grantors the ackno".;ledgment of one of them is effective only as to 
his o;m grant. and, not es to those ot: the other gi-antors, in the absence of 
special statutory !>l'OTI.sion, and the record t hereof is constructive notice 
~~~- conveyance of the ~who made. the acknowledgment .fl (23) 

This language is quoted by the Supreme Court in Durtoss v Trainor and 
is approved very emphatically. 

The problems presented. by these cases ca.'! be illu-s t rAted as follows : 

(l) X and Y are c o-ol'll'lers and convey b:;• deed their propert:·· to A. 
The deed is acknowledged by X only and then r ecorded. 3etween. 
the parties, A has acr;ui=-ee a (;ooC t.i t.le to t."I!, entire property. 

( 2) X lat er conveys to a his "in~erest in t he property. 13 is charged 
w1th c onstructive notice of t.~e forr.er deed by i: and Y w A 
since .he is deili..-irr .-:-:.til tne part;: who had acknowled~ec i n the 
first pl.?-ce . :11ere.~ore , E ~ekes n~thl 06. 

(3) Later Y co.nveys -:..o C .nis i rrceres;; i n tne ;n-opert:,, . Since Y had 
no;; acl-:no.,,lP.dged lme =eed tc A the rncord or the deet (ioes not. [i. ve 
cor.s -::ructi ve no-tice "to C. C "then has priority over A as to hal.f 
of tne properly and becomes a co-o~cer with A of the ? :-OJ:>erty. 

(4) If X an:i Y subsec;-.iently join in a cor.veya,nce to K ai'ter the 
oriflinal conveyanoe :.o I- , tile resul.t would apparentl.y be as fol­
lows 1 K >till be ;:rut on notice :i.s to one-hall of the property, 
since l\e is dealing with :r. , t he party who ackno..,.ledged the 
oti.ginal instruroent to A. lje tlll, however, take title to the 
one-half t rar.sferred l::y Y s i nce he 1s TIO':. on notice of a.-v former 
co:weyance by 'i ffiio had fa:..le ci ;.o recor d . K. would then be a co­
tenant with A. 

Before leaving the subject o.f de.fecti vely acknowledged inst.'"Ul1lents, it 
is advisable to refer onl,y briefly to the Cu.rati ve Acts which. have been 
passed by the .legislature from tire to tiir.e f,ivl lli> the ef fect of constructive 
notice to tne record of defectively acknowledged instruroents aft er they have 
been or record for a certain lene-"..h of time. (2L) The preseTit statute, Civil 
Code Section 1207 1 provides for constr-.icti ve notice aft.er the instnunent has 
been of record for one -year . 

IV. EFFEC'l' OF ~C{l"IDID; \'Ort n:S"N"U1£m'S - -
A void deed is unenforcea·c-1e and recel ves no validity fron the £act of 

recording. '!'he courts have from time t o tire Cisoussed the pr oblem of con­
St;!"Ucti ve notice i n con.>iection ·.-dth void deeds . ? or oxa..~1.e , in Vassault v 
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.lustin( 25) the court stated "we know of no principle justifying us in hol.;­
ing wt the record of a deed , void a.s to any person, was notice to such 
person of an.y1.hillg, except, perhaps of the exist.ence of the void i .nstru­
;nant.. " The case of Haight ., Vallet( 26), disapproved of t>his language ~d 
stated that a recorded void deed is not notice of anyt.!U.ng, not even of its 
existence. It should be noted that vhen a void deed is involved there is 
genera lly no question of constructive notice and, t herefore, no need to 
discuss it. The problem wh:ich usually res ults is whether a purchaser can 
prove good ti tole when one o~ t.'ie instruments in his chain of title vas void 
because forged or some other reason. The COU,rt s have held in such a situa­
tion that a void deed re=ins vo1d and no one can claim right s through or 
under it.. No vitality is g.iveD by recording. There has in effect been a 
brt!!ak in ~he chain of title . 'i.'lis pr oblem is discussed lllOre conplet.ely in 
Chapter 2 of Par t IV involving ceiects in the recordiil6 system. 

Historically, seals were required on cert.ain instru."llen'ts conveying 
interests in real property. Omission of sucn seal meant tha t the document 
was not ent.i t.led to be recorded. ~f recorded, Uie record would fail as 
constrttctive not.ice t.o ~h.irc parties, and none of the other benefits of 
recordati.on would t ollo-,,. This is in acco:-d wi t.h t.he policy of t he court 
t.o r equire all prere~u.isit.es U> recor dat.ion t.o be complied with in or<le• 
t.o ob tain p?"otection !ro:o the recording statute. !t is an ex.a.i:p:.e o!" the 
strict. interpret.at.ion of tne recordin& acts, due to the !act th.at. t hey are 
in ceroga t.i on or t.he co11t1100 l aw, vnich did not require recordin• in all7 
ins tance. 

Civil Code Section 1629 provides: "All distinctions be tween seal ed 
and unsealed inst!"Wllenl.s are abolished . 11 The result is t.hat now either 
type of ins~ent. may be recorded a nd is t r ea:.ed in t.lie same 1'Wltler. The 
no:-mal results of recordat.ion •'ill follow. The !e;; cases decided under the 
1850 st.atut.e w!iich required t.he seals remi.'ld us of t.be severit.1 of this 
requireme."lt which is mere~ of historical int.erest at the prese.'lt tir.ie . {27) 

At the present time, marri ed women are .treated. in the same manner aa 
if unmarried when t hey convey property. Civil Code Section 1187 has codi­
fied this as folloir.i: "A conveyance by a married v oman has the same effect 
as if she were unmarried, a.nd may be acknowledged in the sa.'!le manner." This 
bas not always been t.rue as can be seen from a reading of the 1850 statute 
on Conveya.'lces . A specia.l form of acknowledgment was reqilied, Without 
vhich a married woman's co~veyance vas invalid. ln addi tion, a privy exami­
nation was requir ed to be h.eld by U1e notary not. in the pre~ence or hearing 
of t he woman's husband . The purpose or thi! was tc avoid pressure or influ­
ence exerted on the wile by her s pouse. The certti'icate of ackno..,ledgment 
had t.o stat.e that. such an examination had been given . The examination con­
sisted of questions involvine the wif&'s desire t.o transf er thif property 
and required a st.ai Cll.ent b)- her t.hat. she was doint; t.his of her own free wi ll 
and not as a r esult of any influence of her husband. 
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Many of t he cases invnl ving def P.ct.i ve acknowled~ents are those 
ir:volving conveyances by. 1>arr ie<i women before 1£91 when thiA' re<Jllire:ie nt 
was abolished. ThP.~e c ase s an bel c ·that if ihe fonnili ties were not 
couq>lied wi th, the conveyance was void and not entitled to r ecor c . l f 
i t were r ecorded, none of the benefits of r ecordation woulc follo-,1 . Ko 
pr otection woulc be given against either prior or subsec:uer.t purchasers 
under the record:ing statute. 

VII. COJiCD.ISION 

This chapter bas stressed t.he ruJe tna:t instr\JJ11ents wnich are unauthor­
ized eitt:er because not of the type contemplated by the code , or because 
the statutory requirements have not been complied w·ith1 are not proper 
instruments to record. I f , however, they are accepted for recordation, a 
subsequent purchaser will not be subject to t.'le interf>sts c r.e at.ed under 
t hese i nstruments. Such a purchaser will not be held to h2v11 notice of 
the contents of these in.st :rwnents or of i nf(>rences tr.at cOl!l< he p.tl:ered 
from the contents , Of course, if t ne purc.>iascr has actual. notice or cor!­
s t ruc.ti ve notice from possession or facts and circwnstar.ce.s oi:t,s ice +)IP 
record, be will be required to investigate or be held to have notice of 
what he wou1d have learned from the investigation. As ha," b"en seen in 
this chapter , this is a burden on the purchaser, s.ince he doe~ not ]()'lo" 
where ~o look for this informati on, and is in Violation of the crir~iple 
o! the recording act which is merely t o put p.:rties on not.i ce cf t~hat 
appears o!' record with the exception cf =tters of ·,mien t.hey nave act".ltl 
notice . ln addition, the party who records an unaut.iio:'ized i:>strume.'lt is 
not protected against prior unrecordecl in~trwnents rei;ar<lles.s of the good 
.faith \li th ;..1li ch he recei ved nis conveyance, s.1 !'Ce he has not rrope:rl y 
recorcetj an autnori zed inst rument prior t o the. reco;-datic-n of a f ormer 
inst."W!ll?nt as '!"e!JUired by Ci vil Code Seotion 12~ . 

'!'his chapter has distinguished the pr oblem of recorda t i on of a YOi(t 
instrument . Such an instruroent is invalid and recordine aoe.s not re'iiil'er 
it vaJ.id . llo one can cl aim e.ny rights through or unc'.er it. 
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Cl\apter 8 : EFFECT Or ERRORS Ili mt aF.CORDED IllSTRUHENT O!i. 'l'liE RECOillllNG 
PROCFSS-(By llniversity of Southern Cali.fornta)-

r. INTRODUCTION 

When an iDstrument whi ch is authorized by the general record.ing statute 
is properly recorded ( transcribee and indexed} after the fonr.al pr .e:r:equisites 
have been complied vi Ul, the v:arious effects as discussed in Chapter 6 will 
follow. These include the following: 

(1) The grant ee will. have priority over subsequent purchasers and r.;ort­
gagees 'Who recorC. their i.nstrwnents later. This is based . on t.he r~ct ~hat 
the grantee by r ecording has ll'.aintained t.lie cor.cnon lall priority which is the 
result of being t he first grantee in point of tiJne, 

( 2) The grantee ,;.'ill have priority over~ purchasers who have failed 
<.o record or who r ecord subse;;uently . This is based on Civil Code Section 
1211. which !!lakes a prior unrecorded ins trwnent voirl as against a subs equent. 
bona fide purchaser who first records. Of course, the grantee claWng pro­
tection under Civil Code Section l21.U 111\lSt· prove he purchased for va111e , iD 
good faith, without notice of the prior conveyance, and that be properly re­
corded bis instrument first . 

(3) The recor d of the instrument will :impar~ constructive notice to sub­
sequent purchasers of t.he same property in the same chain of title. This 
prev·ents a subsequent purchaser from clailnir).g as a bona ride purchaser i."i th­
out notice since he has notice from the record of the instt"1llllent. }!any coi.irts 
app~ this reasoning when it w uld be sufficient. to hold that a prior pur­
chaser who records first properly preserves his common law priority. It i s 
·noi. necessary in such a cas e to hold that the subsequent purchaser was put 
on notice from the record and therefore, cannot claim as a bona fide purchaser 
and vill take subject to i.he prior recorded instrument.. The courts continue 
to decide these cases on the basis of constructive notice, hollever·. The 
special s ituai.ions in vhich discussion of constructive notice is necessary 
were covered in. detail iD Chapters l and 6. 

(4) The instrument ""'¥ be offered in evidence without further proof o:r 
execut:.ion. 

When errors occ\ll" in the recording process ah .instrument is not properly 
recorded. Therefore, the various benefits of recording liated above should 
not be applicabl·e. The instrument should be treated as ir i t had not been 
recoided. The courts generally prefer to state that the instrument does not 
give construc~ive notice to subsequent purchasers and therefore, they llill 
take title clear of eny interests acquired under that conveyance . They nr.ist, 
of course, meet the requirements of purchase in good faith, ror -ralue , with­
out actual notice or notice of facts aIXi circW!'.stances which vould lead thE!l'l 
to an investigat i on and finally, they must record their instruments pr ope::-ly . 
As seen above, i.t i s usually llnnecessary to go into the question of ccnstruc­
tive not ice. 
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The purpose of this chapter is to dUlcuss the extent to \Illich the courts 
have failed to give proteetion to parties ldio record instrument s contai.ning 
errors or who record proper instruJlents but an error occurs in the recording 
process . The courts have made distinctions accordiJ:l8 to the type of errors 
involved. 'lhe errora ma.y be cl8.9si.1'ied as follows: 

(1) Errors .made by the Recorder: 

(a.) Instrument copi9d. into wroJlE book. 

(b) Errors in indax:l.ng the instrument. 

( c ) Instrument tranacribed incorrectly into proper record book. 

(2) Errors appearing in the origin&l instrument: 

(a) ;;ttors in ·description of property. 

(b) Errors in instrument. due to typographical errors (other than 
erron iJl description). 

( c) Error in name of the 'gl'antee. 

U. ERRORS MADE .8! THE RECORDER: 

A. INSTRUMEN1 <X>Pm> ~ ~ ~ 

The recorder ie requ.ilted to keep sets of books in ldiich he copies the 
doCUJll9nt8 which are deposited vith hlll for record. The recorder ma:y keep a 
dirierent set o! books for each type of docwnent which he is required to re­
cord. That is, he. may keep a series of books e.ot.itled "deeds, 11 · a series en­
tit1ed •110rtg8€es,• _!!: cetera. In lieu of these :individual books, he U'J' 
keep 011e series of books entitled •Official Records" in 'Which he copies all 
the in.&truaent.8 deposited vi th hinl .!or record. For exlll!IPle, he will copy 
deeds, mortgages, trust deeds, etc. all into the same book in the order iJl 
llhich they are deposited for record. If the separate books v e lllled, hov­
flf"rtr1 !or the ditf&rent types of i:nstraments, a problem arises if an inetru-
118Dt 1a copied into the \ll"Ong book. This problem 'NDuld oot be so likely to 
occur when the one series of bookll' i.s used, al.though. the instrument could be 
copied into the wrong volume of •Official Records" or not copied at all. The 
Oovermient Code provisions relatiJlg to the books kept by the recorder are 
d.iecussed in Chapter 4. These provisions were Iormerly iD the Political Code. 

The l eading case involving copying of instruments into the wrong book is 
£!.St ! Purser, (1) decided under the provisions in the Political Code involv­
ing the recording procedure, which have nov been tre,naferred to the Govern­
ment Code. In thi8 case a prior martga.ge had been deposited with the r ecor­
der for record, but had been copied into a book entitled "Bills of. Sale and 
Agreements . • According to the statutes applicable at that ti.me the mortgage 
s hould have been cop'ied into a book entitled. "Mortgages." i subsequent bona 
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fide purchaser o! th.is property was held to take title v.i.thout no-tice of this 
mortgage on the basis that when an i..r\Strwnent is recorderl in tha vrong book 
or records it !ails to operate as constructive notice to subsequ·ent purchasers. 
Therefore, U a subsequent purchaser acquires title to the property in good 
!'aith, for value, without notice, and records .tirst, he will prevail over the 
prior mortgagee. A.ccording to the terms of CiTil Code Section l21Jl this would 
be the result. The court construed pj.vil Code Sections ll70 and l213 together 
and concluded that an inst.rul!lent muat be proper~ recorded ill order to give con­
structive notice. 

The court stated, in discussing the raquirement.s o! r ecording• 

"The policy of tbe law in this respect is .to afford ~acillties !or 
intending purchasers or mortgagees of land in examining the records 
for the purpose of ascertaining vhet.her there are any claims against 
it, and for this purpose it has prescribed the m:>de in wilich the re­
corder shall keep the records of the several inst?"Wllents; and an in­
strument must be recorded as ·herein directed in order that it ·may be 
recorded as prescribed by law. Ir recorded in a di!f1;1rent book from 
the one directed, "it is to be regarded. the same a.s 1f not recorded 
at all." 
The court then held that !'allure to record rendered the deed void as 

against the subsequent purchaser. 

Tne court discussed the problem of constrnctive Dot.ice from the record 
unnecessarily. It >10uld ha-ve been su!!'icient tor the oourt to have l.iJllited 
it.s di3cussion to the holding that &n err.or in copying the instrwnent s11cb aa 
occurred here inade the situation the same as if it.had never been recorded. 
The mortgagee then had failed to preserve his common lav priority and a sub­
sequent purchaser in good faith, for value, vit.hout notice, vho properly re­
corded his instrument vould have priority according to Cirll Code Section 
1214. 

There are, therefore, tvo results of such an error: 

(l) 'lbe iastruaent is treated as it never recorded. 

(2) The r•cord of such an instrument is not constructive no t ice to sub­
sequent purchasers. 

The philosophy on which the rule in~! Purser is based is tbst the 
peraon who deposits an instrument !or record has the better oppor tunit)' of de­
tecting the error by reading the r ecord a!'ter the instrument b&B been copied. 
There.fore, the burden of correct transcription should be placed on him. 

The court in~! Purser relies on Chamberlain v Bell(2) am Donald v 
Beals(3) vhich both held a subsequent purch&.s.er could rel10n the state of Tue 
record i1' an error had been made iJl recording. These cases illvolved errors or 
omissions in copying, but did=~ involve r.cording in the vrong book. Thq 
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are discussed beloH in t.he section on incorrect transcribing . 

Prior to ~ v Purser there had 'been some cases decidinc; tha t for ce.rt.Ain 
purposes the filing-of an instrwnent is considered to be recording of that in­
struinent. 'l'nese included t he filing of a declara tion of homestead and the filing 
of an assignment of an interest in real proper ty for the benefit; o.f creditors. 
In Quackenbush v Reed(4) it was held that filing a declaration o!' hocestead cre­
ated the homestead, even though the statute required suc.h declara~ion to be re­
corded. A subsequent error in t ranscribing ( omission of par't of the acknowledg­
ment) the instrument did not at:fect the character of the property . As to home­
stead property, the declaration need not be properly copied int.o the correct 
book. The court in ~ .:! Purser rutingllished this type of case by s'tatinil 
that Jlhere !ilil>.g is an essential step in perfecti.ni; a right, proper copying 
Will not be reqliired. Where the purpose 01" recording is to give constructive 
notice to subsequent parties, however, the instrument 11\US't be properly recordetl 
in the propei- book before any constructJ ve notice will be imparted .from the re­
cord. 

The case of Watkins ! Wi.li\oit,(5} also prior to~! Purser involved 'the 
filing of an a ssigM!etlt .for the benefit Of creditors. The ass~nment was sub­
sequeotly recorded in the wrong book. The court concluded that the assignment 
will be considered "·recorded" when filed as against creditors in existence at 
the t.i.11e l:>.f the assigment. In order to operate as cons'tructive notice to sub­
sequent purchasers and lllOr'tgagees, however, the assignment roust be reco;ded in 
the S&llle manner as transfers of real property, if the assignment involves real 
property which it did in this case. This requi.res proper copying into the proper 
book. 

As agains"t creditors the court held Civil Code Section 1170 applied whicl) 
star.es ; 11A11 ins'trw>1ent is deemed to be recorded when, being du1y a cknowledged 
or proved and certified, it ia d11poaited in the. recorder's office, with the 
proper officer, for record." In· or der to operate as constructive notice to sub­
sequent purchasers and ll!Ortgagees it is necessa.7 to comply \Ii th Section l21J, 
however, which reads as follows: "Every conveyance of real property acknowledged 
or proved a..'ld certi f'ied and recorded as prescribed by law f;rom the time it is 
filed lli.t.h the recorder for record is constructive notice of the cont.en~ there­
of to subse(!uent purchasers and mortgagees; •• , • 

Therefore, a distinction is m;lde in certain cases a s to wilen an ins tl'Wllent 
is r ecorded and whether proper copyl.ng is necei;sary . The conolusion is that 
proper copying into the proper book is a necessary part of recording in order 
for tbe. benefits of the recording statute to apply. For certain other purposes, 
however, this ia oot required. For example, for the creatiim of a homestead. 

. Another case p rior to Cady .y Purser was Mehet:in ! Oaks(6 ) involvi.ng r ecord-
ing of chattel mortgages. Such mortgages are required to be recorded in the 
same manner as conveyances of r eal property . The case of t1eher1.n v- Oaks apolied 
a theory different from~ y ?urser and stated that the ~antee hadfUlfilled 
his duty by depositing the instl'W'lent for the record With the proper officer as 
required by Civil Code Section ·u 70. ·There was nothing rore than this that he 



was. required to do . This pu~ the burden on a s ubsequent purchaser to deterrr.ine 
whP. t."ter the instrumeni i.-as prope:-ly copied. l f it was incorrect.ly copied, . the 
s ubsequent purchaser would st.ill be pµi on .notice o! the terms o~ the original 
instrwnent. The error in this case involved t.he omission of the verification 
and part of the aclmowledgment -when the instrument was copied by the recorder, 
but the court held the s ubsecuent ourchaser would be charged with notice of t.he 
contents of the instrument iii spit~ of t.his defect. . The court in Cady ! Purser 
held t.his was dictum in the Meberia case and re!Used to apply that theory, since 
in the Meherin case the subsequent purchaser had actual. notice. 

Other authorities have felt that . the Maher.in case stands for ac entirel y 
dillerent .rule ignoring the fact. t hat t he statements ·contained <.herein are 
purely dictwn. These authorities apply a prac·tical approach and say that the 
case stands for the proposition that an er1"0r in co-pying which is no t material 
and does not i.nvol ve the contents of the instrument will mt pr o)Ubit the re­
cord f rom operating_ .as· constructi ve notice. Tnis theory has been applierl in 
se..,,ral cases discussed below. 

This section deals mai.nly with recording i n the proper book but in order 
to have a complete picture, it has been necessary to discuss some cases involv­
ing errors in transcribing when the instrwnent has been copie<:i into the proper. 
book. 

There are a fe;, cases involving the quest.ion of what is the proper book . 
Kent ! Williarns( 7) held that a contract a ffecting real property llaS proper ly 
recorded in a book marked "Coirenants'' · A wat er r ight. contrac t (8 ) and a contract 
for the sale of land(9) were held proper1y recorded in a book entitled "Miscel­
laneous Records" . The case of Page ! Rogers( l O) held that since t.lie statute 
then in effect did not require copy·ing of cert.ificates of. i;ale but merely re­
qaired filing, it was pr oper for the recorder to file a sheriff's certificate 
of sale with recorded deeds a.fter copyin6 it into· the deed book and indexing 
i t as a deed. I n the case of For.arty .!'. 5awyer(ll) a mor tgage containing a power 
o~ sale vas recorded in the book for "mortgages". The court held this was t.1le 
proper book and it was not necessary for the instru.,,,ent to be r.ecorded al.so 1n 
the powers of attorney· book. Recording in the mortgages book gave subsequent 
purchaaere constructive notice of the contents including the power of sale. 

In 1909, Polit.ica1 Code Section lilJ5a( l2) was enacted proViding that the 
record would impart construc tive notice to subsequent purchasers even if the in­
strwnent had bee·n copied into the wrong book, provided the instrument was in­
dexed in the proper book. 1n l9L7, t his provision \13.S tranate·r red to Goverament 
Code Section 27327 . The case of Ce.nt.ral Pacific E;r. Co . v Oroge(l3) intimated 
that such instrument copied into the l!l'Ong book, but indeXed in the proper book, 
would be admiss ible in evidence without further proof of execution. ·This would 
be l ogical since the instrument would be consiliered a recorded instrument and 
all the benef.hs of .recording should be applicable. 

In addition to being indexed in the pr oper book, the instrument must be 
properly indexed in that book . 1his problem of correct indexing as a r8'°Juisite 
for cons t ructi ve notice and the ot.'ter benefits of reco:-dill6 is discussed ·below. 
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B. EROORS IN INDEXING ~ I NS'l'Rtno{E}.'T 

The Government Code provides for the type of indices which tne record.er 
may keep. He has an opticrn of keeping one series of indices entitled "General 
Index of Grantors" and "General Index of Grantees". The .grantors and grantees 
are alphabetically listed in these l'espective illdices. The name of the instru­
ment is then inserted with a l'eference to the book and page where the instru­
ment bas been copied into the •Official Records". The recorder may prefer to 
keep separate ind.ices Ior each type of instrmnent. Such indices are used vhen 
the documents are copied into separate boob for each class of document . For 
example, he ~ llave tvo indices to the book in which mortgages are recorded . 
These vill be called "Index of 1'.ortgagors of Real Property• and •Index of t-';.ort.­
gagees of Real Property." The indices are discussed iD ~re detail in Chapter 
4, "Manner of Recording. '' 

If an error is made in indexing it would be il!lpossible to locate the in­
strument. The only vay it could be done vould be by checking ·the record books 
page by ~e, vhich would be hopeless. The only other alternativ-e would be to 
refer to the records of the privat.e title companies which are kept on a geo­
graphical system. The recording system would not be serving its purpose of 
giving people an opportunity to disco_ver the record of instruments affecting 
their title. 

T"nere is a split of authority in the United States on the question of 
whether an instrument must be properly indexed in orcier to protect the grant ee 
against prior unrecorded ins·truments or against subsequent purchasers who re­
cord later. One view is that the grantee should be protected regardless of an 
error in indexing pronded the instrul!leot is properly copied into the correct 
book. It is argued that the object the index is meant to achieve is to help 
persons searchine the records to find the iD.strunients on record, but 1 t is not 
part of the recording process. 

The Caliiornia viev and that followed in many states is tttat the index 
constitut es one of the official records of the state and ahould be properly 
kept in order to give const.ruct:!.ve notice of an instrument othervise properly 
recorded. The Calltorni.a view has been that the recorder is tlle agent of the 
grantee and the g?'llntee v1li have to 11\l.ffer the loss i! an error occ:un; in re­
cording. l:his is applied vben Sll i.D.strwnent ia illlprope~ indexed the same aa 
it applies vhen an error has occurred in copying the instrument into the record 
books.(14) 

i'he case of ~ !. Ta;rlor(15) atfordll an illustration of a type of error 
in indexing. A. mortgage on rea.1 property was filed and properly recorded in 
the "Official Records" but indexed. in the "General Index" as a "Note and Pledge 
as Security", rather than as a mortgage. A subsequent purchaser of the prop­
erty who had no actual notice of this mortgage claimfl(! he took title free of 
such. ioortgai;e since it was improperly indexed and he -.ould not be put on noti.ce 
of the mortgage frolll this erroneoli.S indexing. 

The court after determining that Cali.foi:inia has an "index" system of re­
cording held that the manner of indexing used in t he case of R:ice ! Taylor 
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failed to give construot ive not ice to a subsequent purchas er cf the r eal prop­
erty. The court stated as follo•s : 

•nere a reading of t he index alone 'lfould not even sugges t a real 
estate encwnbrance but, on the contrary, a trans.action respecting 
cha t.t.els would come to the mind. While the word 1 pledge1 may i.'! · 
certain connections be loosely used io denote a real estat.e en­

·cumbrance as well as one of chattels, still, where standing alone 
as a subject without qualifying surroundings, we cannot see how 
it can be said that real estate is even hinted at. I! the indox 
is to be held material at all it must give aome direct reference 
to the true nature of the instrument referred to . 11 

Ynis case leaves a ouestion as to what tbe result would be if a mortgage 
were indexed as a deed or a dif.'.'erent type of real property encwnbrance. It 
would seem that a purchaser searching the records would be put on notice <;>f 

the actual type of instrument. since in such a case the purcl1aser voulrl be in­
terested in arry type o! instrument affecting the real _property whether it were 
a deed, .mortgage or other encumbrance. He would be put on inquiry by the in­
dex and s hould examine the instrument recorded to find out its contents. In 
so Q.oing h!! would be able to !ind what kind of an: instrument i t actually was. 
T!lis is clearly distinguishable from indexing a re.al property mortgage as an 
instrument apparent ly affecting personal proper ty only. 

A situat.ion which is related to this problem is that of constructive 
no t ice to a subsequent purchaser of the real property when a chattel mortgage 
on fixtures has been recorded. 'tnis was discussed in a former chapter, but 
is pertinent at this point . W'nen a chattel mo:rtgage on fixtures is properly 
recorded a:nd indexed as a chatoel mortgage; a subsequent purchaser of the 
real property will not be put on notice of: t.liis chat tel mortgage. The theory 
for this rule is the same as discussed in Rice ! .Taylor. :A purchaser checking 
the index who comes to a chattel mortgage would. not consider that it involved 
real property, but on:IJ' personal property. He is not r equired to loo'k at the 
record of such ins t rument to see it it covers fixtures rather tttan chattels 
not attached to the land. (16) In actual practice, a chattel mortgagee to be 
fully protected would record his chattel mortgage and !ll!k that it be indexed 
as a mrtgage on real property ·as well Ill! indexed as a chattel mor tgage. In 
this ~ he would be protected against subsequent chattel 1110rtgagees and subse­
quent purohasers of the real property. 

Mortgages on crops are treated. differently. Under the provisions of Civil 
Code Section 2955, mortgages ma.;y be made on all growing crops, including grapes 
and fruit. The court held in Congdon! Wagner(l7) that a crop mortgage v:hen 
properly recorded will give constructive notice to all the world . Any person 
dealing with such land or purchasing it subsequently v.\.ll be held bound by the 
mortgage on the crops. The basis for this is that a crop mortgage is indexed 
as a orop mortgage rather than as a chattel mortgage. Subsequent purchasers 
of the real property would. be put on notice from the index that 81lch mortgage 
affected crops. T"ney would then check the crop .mortgages in th.e chain of title 
to fucover whether they involved crops on the particuh.r piece of property they 
were purohasing. When a mortgage on flltures ia illde.xed as a· chattei JDOrtgage 
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there. is no indication to e, subsequent. purchaser t.hat r i r.tures are involved . 
Therefore it is advisable to request that a chattel mortgat;e on f i xt.ures be 
indexed aiso as a mortgage on real. property . .Thi s would. not be necessa.ry i n 
the case or .a crop rortgai;e, however, since the tern crop :mortgage imlica t.es 
it involves something which is a part of the 1.and . 

Conditional sales cont racts and leases covering fixtures are treated in 
the same manner as chattel lllOrtgages on fixtures. There is some dictWll in 
the cases to the contrary, but it seems to be unfounded.(18) 

Another type of error is an incorrect reference to the book and page 
where an instrument has been cooied into the record books. It would seem 
that such an error would deoriv~ the record of the ooe.ration. of constructive 
notice which it. might otherrlse have . Ac cordi:ne t.o Rice ! Ta,ylor(19) the io­
deJd..ng ·ll!USt be correct .and since the book and page reference is part of the 
iodexinE it would seem that it would have to be correc t al~o. Of course, it 
could be argued that the index would put a subsequent purchaser on notice of 
a fact which be should inves d i:a t e. He wquld then have t.O Jr.a..ke a. reasona·e>le 
inve.stigation 1.0 discover the instr.iment I!e!"erred ~o in •he index. This 
problem has apparently not been deci ded in Californi.a. 

These errors ·usually c-0nsist of an error in copying such as omission of 
a portion of a description, omission of the cert i f icate of acknowledgmer.t, 
transposition of letters, errors in descr iption, et cetera. 

The general attitude of the California courts in such situ.at.ions is to 
hold that the record is constructive notice only of the record as it appears 
ih the record books. 11. is not constructive no t ice of 3Ir<f portions omit ted 
and it is no 1. notice of the correc t i t ern when i t has been incorrectly copied , 
The basis for this rule is that the one who offers the instnuneot. for record 
has the better opportunity of detecting and e-0rrecti.ng the error. Re is, 
therefore, the one who must suffer t.he loss . 

This rule -was established by the earlJ' case or Chamberlain v Bell(20) 
decided under the 1850 statute on Conveyances, This case held tiiat a subse­
quent purcbaaer· would not have notice of the conveyance of a portion of the 
area descr ibed in a r.ecorded deed but omitted fro~ the description by ·the 
recorder in copying the instrument. T"ne court stated the design and intention 
of the act llaS w give constructi ve notice of fac"-S which appeared on the face 
of the :N!Cord, al'.ld could not operate as constructive notice of such portions 
or the deed as through mistake or carelessness, were not entered of record. 

This rule has been followed in a much lat.er case, People v Southern Pac. 
R.R. Co.(.21) in which the recorder had omitted the description-of a highway in 
a lllap llhen it vas copied into t.he record books. The court, held that purchasers 
who bought property in the area covered by that map received a ti Ue clear of 
of this high;,o.)·. 



In the case o~ \lonald v a....als(2.2) the error made oy tne recorder con-_ _ __ ~ t . th ~ 

sisted o!' copying the wrong date of deposit o. a mor gage 10~ . "' r ecoro 
book$ . Tne e ffect of t his was to make the record anpear · as if this l?-.ortga,ge 
had been .f:i.led before another mor t&age given on the sal'!e property which had 
in tact been recorded later. The correct dates of fili.rti:; had been endorsed 
on t.lie in.strUJ11ents themselves when they were filed. As \laS disc1tSsed for­
merl,y, when two instruments have been recorded properly with no errors, prior­
ity depends on a deteri;iination of which was properl,y copied int.o th;o recoT<! 
books !'irst. The c0u,rt in Donal-:; v ilea.ls held t hat the date appearini; on the 
instr'uinents did not affect thePTiority between these two instruments . The 
one wnich appeared by th.e record books to be prior in time was given priority 
even though it had been deposited later. This is another illustration of the 
rule that the record as it a;ipears in the record book will be cont.rolling 
ev~ though an error has occured in copying. 

It would see;r, that t:.e same res'.11 t should follow ii the filing number 
stamped on the ins t;r lllltent wh-en it is rece.ive<:l is :incorrectly copied. 

It s.l\o\lld be noted, however, tha;. if t.he inst..-tL"nen;. as recorded st.ates 
what priority it is to ha-ve, an error in recording one before the o1'her or 
giVing one a lower !ilin& number than the other will not affect. the true prior­
it)r, In Phe12s ! American ~iortgage Co.(23) two ins tru.men~ were recorded . One 
st.ate.d it \of&S to have priority over the other. lio~··ever, an error ·was made and 
this instro.llllent was not .recor ded unt.il a!Ler the> other one. The co:i:-t. held 
:.he priority i.'l such a case dep<!!ml~ ;:m--:uie"statement in t.he instriun.ents and 
not on the ~uestion o~ whi::h il".s\,..'"W!lent was first re=orderi. 

The rtile 'i!stabllshed by ::lha:mberlain v Bell has been departed from occas­
ionally when an error o:: l'li.nor i mportance-haS oieGU:rred . For exan;>l.e, in 
newes v Tucker( 2l;) a t rust de-od wa.o; recorded wi th a orovisi:m that oubl.ica­
tiOrlwis to hE once a weell in case o!' foreclosure. In copying this. instru­
ment the recorder made an error and copied it as " twice" a week. A s ubse ­
quent pu.rc."lase:r claimed that since a..'l error .i:n recording had occurred he 
should ta\<e t itle. f r ee of such trust qeed . The court stated, "We do not t..>u.nk, 
however, that t.lie error of the recorder in the instant case was of such con­
sequence as to render the recordation of the instrwnent in r espect to which 
it· happened entirel,y !ind utterl,y void . 11 Si.Dee t,he material i tems, such as the 
names , description of the property, et cetera were correctly ci>pied, the ccu:ct 
held that an i."11,.aterial error wolll!! not preju,dice the subsequent party. He 
could easily find out. what the p,-oper requirement for publication was . l'hi8 
theory puts a purch~er on inquiry as to the true contents of i;he document as 
to immaterial i telll3. 1his is a sati sfactor,; theory wh.en immaterial items are 
involved. If carriiid too far, howeve,. , it 'Would destroy the entire pu.J'.pose o! 
t.he recording system and ~u.i:re a purchaser to look behind the record to the 
original docwnent in every 'nstance. As · stated before the burden or errors 
should rest with the grant.ee, not the subsecp.ient pura~er. 
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III. ERRORS APPEA.IUNG IN 1'fiE OR1G!Nf<l. !NSTRDMEllT 

A. ERRORS IN DESCRI?fION OF PfO l'ERTY 

The rule generally applied by the courts when an error appears in the in­
strunLent and is oopied into the record is that the record is notice of the con­
tents of the instrument as recorded. The subsequent purchaser may rely on the 
state of the record as it appears. 

For example, in Davis ! Ward, (25) the leading case on this subj ect, a mort­
gage had an incorrect description. of the property so that it appeared that the 
DlOrtgage covered land several miles away rat.her than th·e ac<.ual. la:nd it w-as in­
tended to cover. A subsequent purchaser of the land intended tQ be covered by 
the mortgage was held not to be subject to t.his mortgage since the record did 
.not indicate i .t actually covered tbis property the purchaser was purchasing . 

There are some cases limiting this rule which place the burden of discover­
ing an immaterial error in description on the purchaser. An exru:i;:ile of this is 
where the de.scription refers to the wrong map book but there is only one map 
book in e.idstence covering that area. In 8UCh a situation, it has been held 
tha"t a subsequent purchaser is put on inquiry to discover this map and is put 
on not.ice of the proper description, including the prop~:r referenc~ to the ir.ap 
for that area, ( 26) The purchaser. in s uch a case must look behinrl L!re record tc 
find the ma)'1 coveriJ'•t; the area rnenti.on..0 ir. the deed and det enline whet.her the 
deed involves the specific property he i~ inte:rested in pUl'chas ing. T'ne prob­
lem of what. is a s uf.ficient description depends on the facts in each case and 
is decid.ed as eacb case is presented.(27) The same is true of t.he questi.on of 
whether &Il error is material. or immaterial, 

B. ERRORS u: INSTRUME!s"'i' DUE TO 'IT:O~'U.J'H!CAL ERllOF.S - ----
I! tbe error is minor, such as the transposit.ion of letters , it has been 

held that the record gives constructive notice of the instrument. A subsequent 
purchaser is put on inquiry to investigate what the parties to that instrument 
orii:inally intenderl. For eY..ample , a deed in the pUTChas er 1 s chain of title con­
tained a description referring to tile San Bernardino Meridian. Instead of using 
t.be letters S . B.& H. the letters were transposed and read B.M.& S. Such an 
error .is obvious to one searching the r ecords and held easil:y discoverable. It 
would be too .harsh to hold tha't an error or such a nature makes the 1.nstrwnent 
inValid a& against a subsequent purchaser.(28) 

Q!:!l ! Maier~ Zobelein Brewery(29) enunciates this rule 'Very clearlJ' b;r 
stating that the inatr\unent impax:ts such noti ce as a fair and reasonable con­
struction thereof vould indicate as the meaning of the terms elnployed. The 
lease involved in this case stated that the party of the first part (the les­
sor) J:iad. a right to renew the lease at the end of the tel'llt. The subsequent 
purchasers who ]Jurchased the land claimed they should .not be subject to the 
right. ·of the lessee to l'enew which vas what the parties to the lease bi.d or i­
ginally intended. The court held that the mistake was so obvious that the pur­
chaser 110ul<i be put on inquiry as to the true intent of the parties. A reason­
able man would, investigate wlien he read a lease giving the lesso:r a rieht. to 

-216-



renew since that would be a very unusual term in a lease. I! he investigated 
he would have discovered the lease \.'"aS intended to give t.lie lessee tile opticn. 
If he failed to i;iake a reasor.able !nvestifa"ticn he would be chareed ..-ith notice 
of •ilat he would have discovered had he made such an investigation . 

The conclusion to be drawn froni these cases is that " hen an immaterial. 
error has occurTed either in the drawing up of the instruMent or in the copying 
of it. into the records it will not cause the record to be void as to subsequent 
purchasers. The recoi:-d "'il1 continue to give notice to purchasers and it wU.l 
be notice of the correct terms of the inst!'\llllent. '!'his is, however, llir.i."ted 
to the si-tuation. in. which the error is immaterial. 

C. Efl.ROR IN ti).-~ OF THE GRAl'i"'l'EE -------
Whep the error in a deed occurs in the n&J:le of the grantee and it is a 

material difference in spell.ing, a more serious problem is presented . The gran-
1;ee uneer such a deed if he desires to convey the property must co·nvey in hi~ 
correct iwr.e 1.-ith. a reference to the name by ·.-hlch he acquired title. If he 
fails to do this there will be a break in the chain o.f t.it:..e. F.or example, if 
Brown conveys: to Moore but misspell.s the grantee's .name as More and Moore gi•1es 
a mortgage to 1. execut:j..ng it .... ith hi~ correct .name~ a SUbsequent purchaser 
of t.his property wouU nol< Cl:)nnect the conveyance to !'lore "'ith the mc~t,age 
given to .X by- Koore . It liould be outsi.cie the cl>.ain o~ tit.le aod ~'le pur.cbaeer 
1<oulc not be subject k i t.. 1f, bo-.;ever, !'.core g.ives the mortgage with his cor­
rect na.'lle but re:ters to t he incorrec~ name, Here, this mort;:age 'llill be indexed 
under Moore and under Hore. A S'Jbsequent p-.irc!laser in checki-ni; the index will 
then discover the mortgage and be put .on notiee of ·such an inst.r.;ment . The man­
ner of irxiex.in& suoh matters " as discussed in a former chapter. 

There are ll'.aJ\l" ways of correctin& s uch an error bu t the desira.ble method 
is by- court action to refo.rm the deed anci the filing 01' a lis pendens. This 
will give notice to subs~uent purchasei:-s from the f.iline; of the J.j.s pendens 
that the deed is subject to correction. Other methods of correction between 
the parties are dAngerous and may resul t in failure to achieve t.he desired re-
61.ll t. 

If t!"ie name 1a correct in the :instrument but copied incorrectly by the re­
corder, a court order may be acquire d to correct ·1 t . The recorder ms.y not cor­
rect it by erasure or interlineation of t.he r ecord. 

'l'bere are ot.her me thods of correction but a court order is advisable, be­
cause of the difficulties connected vith auy a ttempt to correct the record by 
the parties.(30) 

This chapter has emphasised the problems that arise in connection vi.th 
errors in the record:l,ng system and in Uie instruments which are offer ed t or re­
cord • The th09ries developed by- the courts have been mainly designed to pr otect 
the subsequent purchaser and allov him to rely on the state of the record. This 
is in keeping liith the pllrpose of the recording act which is to give the pur­
chaser an opportunity to discover the state of the record tiUe and protect sub­
sequent purchasers who purchase in good faith, for value, and without actual or 
constructive notice . 
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t.'hapter 9 : !,,•;.?,(,,"! o;; RSCIJiiDH'G I16T:fu.l..E;c;:. .liO'l' 1,. T . .;: (;J'L.,!ri (E TIID 
(!J.y trniversit.y oi Sou;;.hern Cali!o::n1a; - -- - ---

1 . li'ITilOWCTION 

It is generaUy understood t.hat an innocent purchaser is not put 01 

notice rroa the record of instrillllents which are not in the chain o= tit.le. 
Just what i .nstruments are in the chain oi' title is not always clil;;.r and 
the Caillornia courts have st.ruggled wi. th this proolem. The· purpose or 
this section is to determine "Che reason for such a rule ano to clarify 
what instru:nents .are in a purchaser's chain of title and wh;.t instru.:nents 
although closely con."lected wit.h the int.erest of the vendee a.re not. in the 
chain of t.itle for various reasons. Tnere is a nat.ural divisi on i n;;.o the 
following cl2ssificati ons: 

A.. Instruments execut.ed by a stranger to the tiT.le. 

a. lnstruments recordea before grantor obt.ained t.i tle. 

C. lnst.rwnents executed and recoroed after grantor had 
apparently parted with title. --

D. lnstr.imeni:..s executed befo-re but recora:ed after exec11tion 
of other conveyances by same grantor. 

E. Conveyances of neighboring land by t he same gram;or 
containing res"t.r.ictions on land retained by the grant.or and 
later conveyed. 

"!he ptJ.rpOSe o~ the recording ac;;. is to charge a purchaser wi th 
coostruct.i~e notice or T.ha t llhich he would have discovered by a diligent 
search of the records . !be system used l.:n Call...fornli i s t.he grantor­
grantee ·sys tem and not the tract or plat system. The only -Kay a purchaser 
can .find instrwnent.s affecting his title is by searching the name of his 
proposed granter on the grantee index to :find all instI"Ulllents in 'll'llicb the 
proposed granter was a grantee. He must then read the record of each of 
these instrw:ients to find the one by which the proposed grant.or obtained 
title to this piece of pro?erty. It is necessary to read each of these 
since the index does not give the leeal. description of the property. rt 
only gives the grdotor's name and the grantee's name and a book and pa.ye 
reference wnere the particular document is reco..-oed. See Cbapr.ers l and 
4 for a .discussion of the method of search. 1/hen the instrument is foand 
by which the proposed grantor acquired title, t.he next step is to trace 
the name of the g-rantor in that instru'llent to find the instrument by llflich 
he acquired t i tle. 'I'"nis is done in the same manner as described ab ove . 
"lhe P\Jl"Chaser conti~ues this procedure unt.i l the original SO'~rce o! ti,le 
is discovered. 

Tne purchase.r than traces each grantor O!l the gra ntor index to find. 



any inst.ru.r.1ents of conveyance executed b) bim. 
these instru:nents to find whether they iovolvsd 
purchasing, 

Ee then '!"e.cds ee ::h o~ 
tne proper t y be is 

The original source of title is general.l.y a goverrurent pa t ent , since 
all titles were judicially determined and pate:lts i 11s-.ied 16en California 
becanre a state. This was required _by Lha l8SO Stotute of (.;o~ess whi.Ch 
esta!:>l,ished the Uni t ad States Board o:f land C0<mssioners which W'.i.S given 
authority to determine these titles , f<ppeals were c.llowed t.o the United 
States bi.strict CO'irt and then to the United States Supre:ne Court. The 
adjuji cati on of the Commission has .rep~ted.ly been held to be conclusive 
as to the validity of the original. grants by the Spanish and :.texican 

Fro:n a11 analysis of this syste"' of searching Tecords , it can be seen 
that a purchase~ will no~ oe likely to run across ins~~en~s which 
althoui;h properly recorded -.rere not in the chain o!: co:weyan~es through 
wni ell he de~ igned title t.o the propert7. For th; s r ea soil, the Nle is 
est.c.blished that. c; purchaser will not be put on cons-.ructive not.ice o:: 
instru.11ents which al.t."iough pro;:ierly recorded would not. be dia~overed by 
this search. Th;;t is, he woulc not bs charge:i. wi th notice t:rora t he reco::-d 
of instrw:rants executed by persons not in his chain of title. This is true 
even though s-.Jch per.sons had actually acquired .inter<:ists in the proper..y by 
1mrecor ded conveyances or other inStrumenf>s. 

This s®ject re~lly L-wolves the ::;ues tion of wnat interests a 
subsequent purchaser will be s ubject to . He rill not be s ubject to 
interests acquired through a.n instr.im•mt executed by a stran5er to the 
reoord title. • 

For e>:ami:>l e : O, o;rner cf 3hckacre conveys to A, who pro;iarly records 
the deed 1'ron; O. Sibseq:lentl y, 0 at.tempts to convey t ha same piece of 
property to 3 , ...no records the deed !ro:n 0 , h 1lil.1 not be prot.ectea in 
such a situation. A is given protectio:i on the basis o! either o! two 
theories : · 

(1.) The p?'Oper theory 1s ihat A was first in time and by recording 
preserved his co:ranon law priority. 

(<! ) The theory applied by mos~ courts is that a ""'s given 
constructive notice by t he recoro or the c·onvey.uice to 

· A and therefore , B cannot claim as a bo!lll fiae purchaser 
withwt notice ."f tbat conveya.nce , 

li, however, there is a conveyance made by a stranger to &he title 
there will be no protection to his gr..:ntee. ·ror example: X, who claims 
title to Blackacre by an unrecorded instrument. p'.lrporte to COTN'f;f Blackacre 
to A, who properly r ecords his ins trument . Subsequent ly, o, r~ilo:-d. O'Kner 
of W..,ackacre, conveys to B, who properly records his in:str<.ll!lent.. ;. rill 
not be protected a gains~ ll even though he records his instrument first . 
1 t is necessary far him to claim tlu·ough the record owner in order t ·o be 
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protected. This means that e·ien t:iou r;h ;.. recoNJe;i first , l~ will not 
have prio:-ity 0•1ar subseq-Jent parties who record h ter nor against pri= 
ur,,recorded conveyances from the r ecord =~. Tha courts usually tr;;a~ 
tile pro~lem as one of constrolctive notice ·.-hen subsequem. parties are 
involved. The courts hold that B would not take subject. to any interests 
which he could not find out about Irol:l the r ecord . He is not charged 
witn constructive notice of this conveyance t o A by 1. 

There i s, bowever , an exception ma de in the case or adverse poss essl.o:i . 
:rt the g:raotor, :t in this case, claimed t i i;le by adverse possession hs 
could convey to J.. who cO'~ld then ::lai.l:I that B takes nth n.ot'.ice 01' •:?.: 
t~tle ac~~iruo by adverse posso.;tion evi;.n thouch there fa r.o recor•i :,f }. •s 
cwm in the Recorder' s office. lt has been held that constl"\lct !.ve notic~ 
r cSl!lts from ?ossession a l om>. 'f'nis sub'jsct is quite CO'"Jlle:• c.:ld is tisct!sse<i 
in Ct.a.,ter 2 of l'ar t IV. 

The Cali.fornio st..tute, Civil Code ::iectior. , <1 J , wtuc:h ;.:r<Wica~ for the 
dactr-ine o! coristruct.ive notic~ fro::. the recer a does .not. by : ;.s ;;err.is 
con!ine the <:!octrine of notice to instruments in tha chz!.n of :.i>.lE . Ii 
stat es: 

"Every con_vevan'ce of r eal property acknowlEdgec or provec c:nc 
certified ar.C r scorded as prescribed by la.v; tror.. the i;.!,..,,., it ~s 
fileC rlvh- t.h-e recci .. der far r ecorC .ts co11st.ructive not.:~s o!" tno 
cor.t1mt.s thereof to subsequent purchasers c.r.<l mortg<i~ees; ... " 

lt Ms been left to the courts to read in the limitatior.s as to •ne 
chain of title. 

In the case of ~otr.in v California 7 , l • ~ 'l.'r'ast Co. (1 J tt.6 court in 
discussing Civil Code Section J.?lJ stated: 

"'ibis language is very general , appl ying in ~ 1.o every 
convevance (italics ), but i t is held 1:.hat this only 
contemplates conveyances by one rov.Uii; l egal title to the 
property c.onveyed a nd is applied where there are conflict ing 
conveyances aade by persons claiming under the s=e grantor. 
It does not appl y t o a deed by a stranger; one who is not 
connected ir. acy ir.anner witn thi> Litl e: of rocord . No notice 
whatever is conveyed by such a deed . '' 

The court. relies on t.:o earlier Calilornia cas~s ..-hkh had -prev1ousl:,• 
eaunci.ated this r .ile, Long J: ~hide(2) and ~ ~ Gianella. (JJ 

If the subsequ.ent pur chaser has a ctual not.ice. of the existence of an 
inst~nt <?ven ti' it is out side 'the recore chain of title , he Will talte 
subject. thereto . This policy is to avoic the per petration of frauds by 
purwsers with actual notice o!' unrecorded conveyances and conveyances 
not l.n the record chair. of title. 

The California courts !-.a ve a l so held t hr,t a subs,;quent purchaser may 
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be charged with noi;ice o~ an instru., cnt which has be.u, r £cOI·<i.::d , alt-hou,;h 
not in the chain of title, if the purch<..scr l'.as ncuce or k.'lo-;;ldc!(;a o:· 
facts and ·circun:s~nces wh!.ch would l ead a reasor~tle nan oo :investi~att> 
and discover the existence of auch a document. (!J) 

If a person who has no title either of recorc or not of recor d atte:;;pts 
to convey property to anoti:er and the grantee recor.<ls he is £iven no 
protecLion by recording. Th.ere woulti be no quest~on of notice to subsequent 
purchasc:-s in that case. T'ne probler:i woulC. be S!!ttleC. by holeirig th.at 
.recording does not. give ~ny valic!ity ·to· an .invalid instrJment . No protection 
is given to a party who claims title through an invalid instrument . 

A typical in2tance of a br~k in th.Ee ch;;in of title occurs Wh~n 
prQperty is conveyec by a pers on in a dilff!rent na.Jl:e 1.han t!lat by whi ch ha 
acquired title . (5 ) ;·,hat no'tice a person derives from the reco~ in such 
a case is cieterminisc. a t; ;;he .--resent ti.."Ce by a specific statut°'y provision, 
but th.ere is an interesting hi.stor;r behi.."l<i this statute. 

In the early ca-se of Fallon!: Kehoe(o ) a conveyance i<a.s made to "i..o.rt:-y 
Fallon" which 11as a nickname !or JereJUiah Fallon the t.I".llj name of the grantee. 
Eefore the 1850 recording act was passed, Je.re."li.ah col!'leyed the property ·to 
plaintiff by a ceed wi.th hi s true il8ne, Jeremiah f.allon. After the passage 
of the act, this deed was recorded. J eren!.ah then attempted to convey to 
another ;>arty usine his nic!ma.'l!e , tar!;y Fallon, in the deed. Defendant, a 
bona fide purcl'>.;.ser witho•Jt notice, claimed tit-le through the grantee 01· 
thi~ lat.er deed , c.-s a re.sult of se~.tera._1 me sne conveyances . 

The court held that title pass.,d to plaintiff, grantee {fl even though 
the name of' the granvor was different from that l!lrlch appe.;.reci. m the deed 
by which he 1\£.d acquired ti..t.le.. Th~ is in accord wit.h the coi:imon law rule 
trat a conveyan~e by the true ovm;,r passes titl<• regardless of the nami; 

used by liim in the dee<i . Thi.s deed 11;i.s of co-.u-se, not. i.n the chain of tiUe . 

T'ne main question involved was whether the reco.rd o£ this deed i'Ould 
constitute constn.ictive notice to su~~e~uent purchasers claiminG title 
through the second deed which was signed by the correct name, JerellrlAh . 

'nle court construed the 1650 statute previding !or constructi.ve notice 
and concluded that there would be no exception made in a situation lil<e 
this. The first gr<U1tee bad oo~lied rith the Recording .lict and properly 
recorded the document and, therefore, the const-ruotive notice the statute 
provided for would follow. The court refused to read in the lil!!itation 
that the instrument 11111St be in tbe chain o! title or no notice will be 
imparted. The court stated: 

"lt would have been oetter, per haps, if the stc.tute hac 
contained a provision to the effect that when the owner of 
land conveys it by a di..fferent name from that in ..-hieh he 
acquired it,_ the d_eed should contain a proper reference to 'that 
fac-t , for the security o.f subseguent p..irchasers o.r encumbrancers. 
iiut tliere is no such requirement in the stat-ute, or at coWl!On 



law, and we have no pcnrer to exact ccmdit.ior..s not found in 
the law.• 

The legisl.titure in 1905" took the suggestion o!' the court in Fallon v 
.Kehoe and enacted Civil Code Section 1096(7) whicb read as follairs -
before a 191.7 enactment which amended it: 

"ADJ person io 1"h.om the title o! real est.ate h Tested, who 
shall a.fterwards, from any cause, have his or her nac;e 
cbanged, mat, in a~ cozrreyance of said r eal estate ao h"ld, 
eet forth t.be name in which he or she der ived title to said 
r eal estate. " 

In 19h2 in the case of Puccetti ! Oirol.a, (8) the California 6uprece Court. 
declared that t his code section meant that a ny conveyance which did not 
comply with this requirement would not give constructive notice to third 
parti es when r ecorded and furthermore, would be invalid between the parties . 
The legislature apparently considering this too harsh a r esult amended 
Civil Code Section 1096 in 191.7 (9) by a dding the !'ollairing provis ion: 

• Any conveyance, though r ecoraed as provided by law, which 
does not comply wi.tb the foregoing provision shall not i:l!part 
constructive notice of t.he contents thereof to subsequent. pc.r­
chasers and encu.mbr..ncers 1 but such conveyance is valid as 
between the parties ther eto and those who have not ice thereof ." 

This amendment puts the purchaser in the same position as be would be in 
1.f any other formal prerequisites to recordation had not been co:nplied 
ll'i:tb, but does not. affect the validity of the instrument between the 
parties . 

Section 273Jli or the Govern:nent Code proviaes !'or t he manner or 
recording these conveyances. 1 t. states: 

"If the DaJll8 of the person in whom titl.e to real est.ate is 
vested is cbo.nged from any cause, the recorder shall 
alphabetically illaex the conve)'l.JlCe in the "Index of Qrantors 1 " 

both in the name by which title was acquired and the name by 
which it is c oaveyed. " 

When a person pi.rports to convey property to another before he has 
acquired title to the property himself , but then later acquires tit.le , 
the cairts generaJ.l,y bold that. bet.ween these two pe..rties the grantee has 
a valid title. This resuit is based on the doctrine of •&t oppel by Deed ." 
'!here are two explanations of this phenomenon which are given by various 
courts in the United States. The first t heory is that the grantor has 
p.irported to con.vey a title and is lat.or estopped from asserting the t i t le 
be subsequently acquires . '!be other theory is that the t itle actually 
passes directly to the grantee under tile cooveyance to the grant.or . (10) 
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The application of the rule of "Estoppal by Deed" is limited, generally, 
to a situation i.n which the grantor is attempting to transfer a del'inite 
i nterest. in land, arid does riot apply when be merely quit clailn.s such 
interest as be may have. 

The cali.fornia l .egisla ture has codified the doctrine of "Fetoppel by 
Deed" in Civil Code Section 1106: 

"Where a person purport.a by proper inst"111181lt to grant real. 
property in fee simple, and .subsequently acqujres any title, or 
claim of title thereto, the same passes by operation of law to 
the grantee, or his successors . " 

The doctrine in California applies likewise to a mortgagor who acquires 
title subsequent to tbe execution of a 111ortgage . 

J. more diffiCul t problem arises when t.he rights of third parti es 
intervene. For eJCample , A. p.irport.s t o convey 111..ackacre to B ·before be 
acquires title and subsequent to the acquisition of tit.le conveys to c, 
a bona fide purehaser without notice of the former oonveyaoce , There is a 
col)flict 0£ authority in the cases in the various states as to Thich of 
these two grantees would have priority, Leaving out any effect the 
recording acts lldght have, some courts have held that. the estoppel will be 
raised against acy pn-ties t o whom the vantor later attempts to convey 
regardless of whether they have notice or not . In other states, a contrar y 
vie'fl" is expressed, which protects the purchaser in such a situation, 
·provided he :UI without notice . 

The recording acts have complicated the entire situation further. 
For example , A conveys to B, be.fore acquiring title , B records the deed 
ilmnediately. A, after acquiring title, conveys to c, a bona fide purchaser, 
llho records bis deed. 1.f the recording statute states that the recora of a­
conveyance shall constitute constructive notice to subsequent purchasers 
for value, without noi:-ice, 1'i1l 0 be treated as having notice of the 
conveyance to Band, therefore, taxe subj ect tliereto? Courts in som.e· states 
have mechanically applied the recording statute to this situation and 
protected the .party n o f irs t r ecorded , 

Other courts hAve fol lowed a m.ore practical. and sensible approach by 
hol ding that the first conveyance is not. ill the chain of tit.le of the 
secona grantee and, thereJ'ore, ne is not put on not.ice of ir.s terms. The 
California courts £ollowr this v i ew and do not. put a purcb><ser on not.ice of 
conveyances l!li<de by his grantor or a uantor in bis chain of title bef ore 
acquisition of title to property. The basis for this conclusion is t llat a 
.purchaser should be put on notice only of those inst.ruments which he 
would, discover by an orcinary search of the records . A person in s earching 
the recor~ TOuld not be likely to find conveyances made by bis grentor 
before acquisi1:.i on of title , He would seerch \>acl(. to the source of lii.s 
grantor's title, hut would not in so doing find conveyances by the grantor 
mde before he acquired title. To find these a special search -..;oul.d be 
required and the California co\U'ts have felt thLs additional search '!'Oul.d 
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be too great a burden. lt •au.ld require a purchaser to investigat.e con­
veyances by all grantors in the chain of title to !ilia any possible 
conveyances made by aey of theCl before they had acquired t itle . Since 
such a search is not contemplated and such documents will not genera.Us be 
discovered, a purchaser 1n California 'Ifill not be considered to have 
constructive notice from the record of conveyances made or encumbrances 
created by a grantor and recorded before tbe date on which the grantor 
acquired title b.imel!'. O! course, 1! th& purchaser ha.s actual notice, he 
will talc.a tita llUbject to such conveyance or encumbrance . 

The case of !!:!.Sl !'. Zumwalt , (11) a leading Callfornie case on after­
acquired title affords a clear illustration of this problem. Defendant 
acquired an option to purchase a certain area of land, but had not acquir ed 
t i tle to the property. He made a contract with a water comi:any to have 
water furnished to the area for irrigation and in the contract a per.ir.anent 
lien on the hnd was given to the company as security for the pa;r.nent.s due 
under the terms or the contract. At the tlJ:ie of execution ana r ecordat.ion o! 
this contract, the defendant did not have any interest in the larui. Tl.a 
court holds that an option merely gave lu.m a contract right, not an interest 
in real property. ~bsequently, the defendant purcha.Bed the land from 
plaintiff givini;: a note and purchase money mortgage in return. The J:IOrtgage 
was properly recorded . Pay:1>3nts on the contract were not made nor payments 
on the purchase price. The mortsagee sued to foreclose the mortgage and the 
water company cross-complained to foreclose its lien which it claimed had 
priority over the mortgage sinoa i t was first recorded. 

The court reviewed tJ!e aut.horities both in Californie and in other 
states and concluded that the mortgagee wou1d not be put on notice of the 
contract made by the optionee nor of the .lien given to secure payment of 
the contract. The reasoning of the court indicates that t.bis inst.~nt 
would be outside the record chain of title and could not be found by an 
ordinary search ot the record5. Therefore , to imput.& constructive notice 
o! such an instrument would be Wliair t o the subsequent lien clairr.ant. The 
opinion states : 

•The plainti.U in the present case would manifestly have no 
reason to inTestigate the piblic record5 to ascertain whether 
I . G. Zwmialt or any other stranger to the title bad created, 
or any peTson had acquired, a lien upon the property prior to 
the execution of the deed by plaintiff to the Zumwalts 
conve;r1ni: the lands to them and the simultaneo\15 execution of 
the mortgage by the latter to secure t he purchase price thereof, 
or at least eo DllCh of such purchase price as plaintiff was 
entitled to. And even i! she had for any reaso.n e:xamilled the 
r ecords for that purpose, she woulc not., under any indexiJl& 
system_ of recording written instrument.s r equired by law to be 
recorded, have obtained any knowledge of \.he lien oi· appellant, 
unless she bad gone f'urther in her investigation of the records 
than the law conte:nplate s." 

It was argued b:y counsel in this case :t.hat idlen title ns acquired 
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it related back to the t:iJl!e tbe option was given and cut off any 
intervening rights. The court, hcnraver, reflll!ed to awly the rule of. 
rela tion back. ?bis rule is only applied to further justice and in tb:Ls 
case it would wo:rk ma.ni£est 1njuat:ice. Tne most important reason, however, 
1'b;r the' court r~tused s uch relation back is that an opti,on does not convey 
any interest in land. '.!bere!ore, there is nothing to relate baok to. I! 
it bad been. a contnct to purchase, an equitable interest· 1'0\lld have been 
created in the purcbae!Jl' and title would relate back to the time o! the 
!Mklng of the contract i{ it were desirable 1n the particular situation. 
This result, however, could be possible only i! an interest in land were 
.involved. It could not. be achlned in the case of an option agreemnt, the 
court stated. 

Th.e case of Sun l.i.unber Co . !. Brad.field (12) provides another e)Cl!Jllple of 
the California View when different types of encumbrances are involved, e.g . 
a materi.alman' s lien and a deed of trust. A deed of trust ...as gi"an by a 
person at a time when he had not; yet received delivery o.f the deed covering 
the property and therefore, was not t he Oll'ller of the property, Subsequently, 
be received celivery of this deed t .ran.sferring title ·to lli.&, At that moment 
according to the principle of Estoppel by Deed, the trustee acquired title 
to the pr()P"...rty. The trust deed had been recoroed whe n given, which was 
before there 1145 aoy title in the trnstor to be transferred to the trustee 
under such trust deed . Prior to a.ell very of the deed to the trust or which 
...as likewise prior to the acquisition o.f title by the trustee under the 
trwrt deed, materialmen had furnished materials for a buildillg on this 
property. A conflict arose between the purchaser at the :foreclosure sale 
of the trust deed and the zaterialman'a lien claime.nt as to which had 
priority. 

The court ba~ed its decision on Section 1186 cf the Code of Civil 
Procedure. which reads as follows• 

"The liens provided .for .in this chapter are pr-eferred to 8llY 
li1Jn, mortgage, deed of trust, or other encumbrance, upon 
the premises and improvements to which the liens prOV':l.ded for 
in this chapter attach, which my ha.Ve' attached 8'1lbsequent to 
the t:ilDe )fhen the building, improvement, structure, or work of 
improvement in .connection with ~ch the lien clailllant has done 
bis work or !'urnished his material, ,.as coamenced; also to any 
lien, mortgage, deed of trust , or other encumbrance o! which 
the lienholder bad no notice, and wilicb 'GS UIJrecarded at the 
time the building, improvement, structure or work of improve­
ment wi1;h -.mich tba lieb claimant bas done his work or 
f\lrnished bis material -was commenced." 

The lien of the trust deed attached when the deed conveying the property 
-was delivered to the truster sin.ce at that tima by tl:le principle of. 
Estoppal by Deed, the trustee received title to the property under the trust 
deed. Thii; was -~ the materialllla.D 1 s lien bad attached by delivery of 
the materials . Pie result was, therefore, that although the trust deed w s 
executed and recorded ~ to t.he time when the lien of t.b.e :m&teruJ.Jaan 
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hac actually attached to the land, it did nOT; actually attac~. until aft-er 
the other lien had attached. According to the code section quoted above, 
the lien of the trust deed would be subordinate to 'tbe lien of the 
materialmao since it bad attached subsequent to the time ~en the material 
had been furnished by the materialman, and subsequent to the comnencement 
of work on the building. Since the liBll claimant bad priority he was 
protected in the .foreclosure sa'1e against ~ purcha.ser. 

IV. DISTRUl!ENTS EXECUTED A/ID RECORDED AFTiiR GRANTO!\ APPAliENTLY .PAR'l'ii;D 
WITH TI'£LE - - . 

Tt is the California view aa seen 1n the above section that a subsequent 
purchaser irithout actual notice ..nil not be treate<\ as having constructive 
notice of irultruments executed and recorded before a grant.or acquired title 
to the property. This same view is expressed by the Calii'ornia cour.t in 
regard to an instrument executed and re.corded a.."t.er the granter parted rith 
title. -

For example, A conveys to B, and U.ter conveys to C b)I a recorded deed. 
If B then conveys to X, a bona fide pUrchaser without notice of the con­
veyance to c, X will not be treated as having constructive notice of t he 
later deed to C, since it 1'as made after A baQ a pparently parted nth title. 

the practical consequences of this doctrine are illustratec in the 
case of Roirle:I' v DaVis. (13) A conve;yance was made by the owner by an 
absolute deed, buttii'e intent of the parties was tbat i t should operat.e as 
a m.ortgage only. The deed. ~s properly recorded, but did not ·show the fact 
it was given !or securiti only. Subsequently, a aocument ·was filed by the 
granter stating that the original conveyance ms :merely .for the purpose of 
s&curity. The purpose .or this was to indicate to subsequent purchasers 
that the conve¥-ance was in fact a .mortgage . The prop<lrty was then conveyed 
to the plaintiff by the mortgagee, the plaintiff not ha'l'ing no;.ice of the 
il'.strwnent subseQUentlY filed by tha original grantor limiting tl)e effect 
of her conveyance. Plaintiff brought this action to quiet title against 
the ptlrly claiming as a mortgagor since he c),aimecj to have no notice of 
the fact that. ·the deed was really a 11110rtgage ana. no notice of tne document 
limiting the effect of the original conveyance. The court held that sinoe 
the record sbC7111!d that the grantor bad canpletely parted with title b)I the 
origina.l, deed, a subsequent instrument attempt1ng to limit the effect of 
her conveyance would be ineffective , Such an instrument filed subsequently 
would not put a subsequent purcllaeer on notice of tne fact that the parties 
bad i.\ltended the deed to operate as a mortgage , This effect could only be 
achieved by a recorded contract signed by the original grantee at the same 
time he aicecuted the deed and which stated the conveyance was for security 
ooly and that the property would be reconveyed when the debt was paid off. 

V. lNSTRU!~N'fS txi:CUT:::O B&--0-rtE BUT RECORDED J!Fl'ER t:JGCUTION OF Ol'HLR 
CONVEXJ.NCg5 BY SAJ!E GRAN'l'CR - - ---

nus problelll can be illustrateo as .foll01'S: A conveys to B by deed 
executed January l, 1950. A then conveys to C by deed executed February l , 
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1950 . C records his aeed on February J, but E ooes not record until 
Febr-.i.ary ? • Tne rule w!U,ch Cali.for!lia follows is t.hat the first purchaser 
!or value, 'liitbout notice, aru! in good l'aith to record 'Ifill prevail as 
between 5 and C. This means that if C ha3 no actual notice and no noti ce 
froJ:l facts and circumstances putting him on inquiry, on the day M pur­
chases, and i:f be properly records his in.si;rument before B, C will have 
priority over B. 'Ihe basis for this is that under Civil Code Section l~l4 
a purchaser is ~T put on notice of instruments recorded before he 
t'eeords. It aoes noi; apply to in.strumsnts executed before but recorded 
ai'tsr he t"ecords . 

A more difficult proble.'l! arises .men the f i rst recorded grantee 
conveys the property to a third party. A conveys to B who fails t.o record 
until after ;. has conveyed to C who records immediately . C then conveys 
to X after botll of the othsr conveyances have been recorded and X claims 
priority over B. The court faced rith a situation like th.is in the case 
~ 1ianoney y lli.ddleton, (LU) be1.d t:twi: X lu<o co:uit.ructive notice of the 
conveyance:; fro;i h t o B a::id C at the ti:ne he purchased, since both are i.'l 
his chain of title and woul~ be dl.scovered bjl a proper search of the 
grantor-grantee books . This forces a purchaser to search for instrU!llenl>s 
recorded ai'ter the instTUJl!ent by 'IVhiCh his grantor acquired title, i.'!VolVi.ng 
deeds execu~d before tlle deed by which his grant.or obtained title but 
which were recorded after that t i.Joo. He .l!!Ust c;ontinue his search do'll'!l to 
the date that he him.self acquires title . 

This result may, hO\'Vever, be avoided in certa:L'l ca ses. X lnay claim 
priority over a if .he takes title through a bona fide purchaser . As sho-.m 
above, as bstw~n a and c, C ... ould prevail if he ...as without notice of the 
prior conveyance to B. The court in ~ ! Independent Title Co . (lS ) 
!allows this to its logical conclusio.n by allorlnc X to take the cl&al' 
title ..mich c had ootained . T'.nis 1'ould mean that X could obta i.h c• s clear 
title and not be subject to B' s interest even it X bad actual notice of 
the deed tro111 A to B. The court states this in the folleiring .manner: 

"A bona fide purchaser can convey bis entire interest or title 
free and clear of OU:tstanding but undisclosed and unrecorded 
equities prior in point of time to the claims of suc.b pur­
chaser, even (with one exception which is not involved b.ere) 
to a transferee or grantee With notice of such equities . " 

.However, if C • ere iiot a purchaser in good faith, that· is if he had 
notice of B ' s deed at the time he made h.is plrchase he would not be given 
priority over B. X in t..ldng title from C coula not then claim. a clear 
title derived from c. .He could not claim to be a bona .fide purchaser in 
bis mm right since h!! 1'ould be charged with constructive ootice. from the 
record of the deed to B since it ...as in his chain o! title and recorded 
previous to the execution of the inlltrument conveying tbe property to hinl . 
This leaves X llith no alternative except t.o search the records to the date 
of the conveyance .to .hinl a.nd ascertain what interests had been created 
before he acquired an interest. 
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'!be pu.-chaser as sn01r.1 above wou.ld not be chargec with not.i ce of 
conveyances cace and recorded subsequent. t.o t.he tics t.:un. a gr;: m.~r !n 
the chain of titJ.e had parted wit.h t.it.le . He woald, hOJ<eVer, oe cna:-6ed 
with notice of Uiose made pri or, but. rocordec su'osequent.ly to the t.l.llle 
that that party bac1 parted trit.h tit.J.e . This dist.inction i s highly 
t.heoreticaJ., bO'lfever, since in searching t.he records for those mde prior 
but recorded subsequently the purchaser woula automat.ical.ly coaie across 
those ma de subsequently and r ecorded subsequently when be is looking for 
those mde prior but recorded aubsequeotly. Therefore, the p.ir ch.aser 
would have actuaJ. notice of the~ and be bound by any effect they might 
have had on the former conveyance; of course, there is the possioility that. 
the purchaser might be· put on not.ice of these inst-ruments from facT.s an:1 
circumstances outside of the record, such as possession . 

Vl. COiNEil.Jlt;l.S Of rlEIOFIBO!U ilO IJ. ~"D BY 1'HZ: S...;.;E GMt<"J'Oii COlff,.IllING 
RSSTJUCTIONSO:I l.ldID H.:.Tu!rQfSrTH:. (lrl,.~ ;.NJ) L.T::ft CONV:.Ya> - - - ---- - ----
The question presented in this sect.ion is whether a comreyance by a 

g;antor of other pro;:ie:-ty by a deed containing r est.rictiorus on t.he land 
retained by t.he grant.or nu impart. constructive notice t.O an iMocent 
purchaser or the prollel"ty re ta 1.ned by the grant.or simply because the deed 
was recorded? For example, J. , owner of lots bl. and 112 conveys lot Ill to 
B by deed containing restrictive covenants 'l!Tti.ch are cutually enforceable 
by A and B and which aro appllcabJ.e bo·t.h to lot /fl and lot (fl . l.a r,.er, ;. 
s ells lot H2 to C, •.mo has no actual notice of the rest.rictions imposeo on 
lot 112. by the former deed to o. 'The question the court is then faced with 
is whether C can be oonsidered to have constructive notice of the 
restrictions contained in the deed conveying lot ~l from the record of it. 
This depends on whethoo- such deed is considered as being in C1 s chain of 
t itle or not.. 

There is a split of authority in the iiniT.ed States on this question . 
The J.eading case oJ: Gl.orieux v Li#ltbipe, (16J a New Jersey case, conclud.ed 
that !IUCh dee:i 1111.S not in C's-chain o! t.itJ.9 and, tnerefo!"e, C was not 
char~ed with notice of any r estrictions containeo tnerein. 

other courts have , h01<ever, aoal,yzed the sitalation and decided that 
the deed is in C's chain of title . 'Ibis seems t .ha m.ore logical approach 
since the inst:ru:nent does convey to the first grantee an int.erest in tne 
land retained by the grant.or. This int.erest may consist of an easement 
or a right to enforce certain restrictions . Vinen such an inst.rument is 
recorded it is one of' the links in the chain of title by which C became 
the Oll'ller of ·the prope<rty. It is 1n fact a prior conveyance of an interest. 
in the property which C has purchased and since it is recorded and can be 
discovered by a proper search o! the grantor-grantee books, it is logical 
to put a purchaser on notice o! such a oon·1eyance . The s i tuation does not 
change just because the min pu-pose ot the f'o:rnier conveyance was to convey 
neighboring land and not pri!r.a.rily to create an encu:nbrance on the land 
retained . (17) Ariy otner conclusion woold ma.lee the restricti ve covenant to 
a great extent. futile , since the grant.or could -then sell t.he remaining 
property and extinguish the e.ffect of such a restriction. 



~ Cal!.fornia !listr ict Court in l.!iles v Clark(18) has followed the 
approach tha\. a s>.ibsequent ;,urch.s.ser ~nstruct.ive notice of the 
restr ir.tions in such a s ituat ion, even though the deed creatins such 
l'estrictions is not technicc.lly in the grantee 1 s chain of title . In this 
case tha area bad been suodivided and a general plan of develop.!Uant for 
the entire tr~ct dev.ised so that the property would be used for exclusive 
residences only . A mp o!' the area was filed ind_icating that a general 
plan of impr!nemant was being follO'lfad , but not expressly s;;ating 'Che 
vari_ous r es"Crictio:is . The lo~s wel'e all sold v,i.th reference to thiS Z3i» 
The original 0?1ners contracted with each other as t o -..hat particular 
r~trictions wauld be put on the lots and made the?n for the benefit of 
each anC: evsry lot in the tract and o!' the a.mers thereof . Sever al lots 
·v.-e:-e sold rri~ll thes e r.estrict.ions in the deeds and r ecorded. lat.er, 
horraver , the original gr.:nto:-s rescinded their original agreement concern:iJlt 
the r estrictions and solo lots subj~ct to different restrictions and some 
lots apparently without any restrict.ions co:itainec in the deed . 

nn action 1<;as br.:r..ight by some o!' the air.:e:rs to establish 'Cheil' 
e.-i:rl-t..ble ens=nt 'n all the lots in the a r ea and to enjoin varia.is land 
a.mers from viola tin;: ~he restrictions originally agreed upon . The court.s 
in granting the inju.~ctio:i and decJ~rir.~ the existence o! the ease.uent 
$"".ate~ that the pu.rchase:-s o:· all the lots 1\'e.re subject to the res-:.rict.ioris 
•t,·hsthsr th6ir c.e .. ~d eorf.zir:e . t.be ex-;>re!..~ restri::tions or not. . !he basis 
for this the cou::-~ sU:tcr is ~hat. t-ne ori~~r.al C,.eeCs conU.ir_.i."li.: the 
t estrictioris wer~ on recO!'~ a~~ t~refore, subscque~t p..irchoser£ of ldt£ 
i:l the tr: ct v1ere o:i no~ice o~ tl:eir contcnt.s . I.n &11swe.r 1>0 the .u·~u:n" 
tl-..at the orii:;ir.oJ. deeds were no& in tl:e chEin o; tit.le of the si:bse<;l.leH~ 
p.irchas~s the court states : 

• 
11.<;::pellants insist , however , th<.t. tilroy ..-ere only bound nu·. 
co::is"W"UC~ive no~ice of "Chose t hir.cis which were ~i.thin the 
cour'5e o=: tr.e t.it:!.e t o the hnd. °rihii.e it is t.rue thGt i:.>iese 
def er.danis ciic not del"eign title throuv,h a deeci containing 
the restric tions, ttey d~d Cerait;n tizle thrOl!bh th~ sa.'Ue 
r.;int:ors, the princiral ciefendants herein, ·• ho the=elves 
creo.teci. the conditions . The cieeds exe~utea by their grantors 
ii.mi t ing thej r t itle were o! r ecord . i.!ere ordinary prudence 
would have dictated an exam;na tion of these d-eed.s to a scemin 
i.l' the remai:ling lots we.re affected by them. The map of the 
tract was on .file , and the sales y;ere made r"'th :ref erence 
thereto, and it expressly inciicated t~e e~istence of a 
building scheme, Uno.er these circwtsta::ices we are of opinion 
that t he docUlllents of r ecord constituted constructive notice 
not only o.f the existence of t he buildinr, scheme, but also 
that the tract WliS bur dened Wi.Ui certain easement.s. 11 

'!his p>.it s the burcen on the subsequent purch.?.ser to er.amine all the 
deeds Which the grant.ors in h:s chain of ~itle executed in re€ard to 
noi;;hboring lands in order to deternine whether any o£ them co:;tained 
r estrictions on the land which the subse'iuent purchas~ is µ.u-chasi:ig . 
He can.;o~ tell ! roi:i the incex whether the particular !nst:r-il!lleot WO'~ld 



contain such a restriction or not anci therefore, must look at each of these 
do=ents . U a plat system were used, these r estrictions would show on 
t.be tract llhicb \ftls restricted and a subsequent purchaser of that t.ract 
could easily find this restriction. Under the grant.or- grantee system, 
however, it is a serious burden to discover these docwnents. 

It ehould, ot course, be remembered that in a situation like this if 
there is actual notice or not.ice o! racts and cµ.cumst&Dces that vould put 
a prudent ·man on guard, the purchaser mu.st investigate. It he does not, 
he v1ll be charged vi th notice o! that Wich he vould havt> di scovered by 
a reasonably diligent search. 'the court in Milt>S v Clark states this very 
clearly: ttin a.c!dition thereto, the general appear1111ce 1ltld character o! 
the tract, and the nature of the improvements thereon, ought to indicate 
to (Ille interest.ea the presence of some character of restrictions ." 

. I! this does not show up from the possession, however, it would seem 
1.bat it is too great a burden to put on the purchaser to require hilli to 
investigate aJ.1 the. :instruments involving .neighbQrinit lands "tlich his 
grant.or has execilted. { 19) 

This chapter has developed the. rule that the doctrine of constructive 
notice do.es not gl\lle.rally apply t o instrutl!ents not i.n the chain of title, 
and has attempted to show when an ins~rument is not in the chain of title, 
although the courts are not always agreed on this point. Finally, an 
atte111Pt has been made t o sho.,,. the dilficul ty a purchaser has in oetermin:ing 
what .interests or third parties his title will be subject to and wha t type 
of searca he must ICllke. This difficulty arises fl-om the doctrine of con­
structive notice from fact! and circwnstances. It is VeJ7 difficult for a 
purchaser to de"8I'mine vhat f acts voulc lead a reasonable man to make an 
investigation and just; bo"· !ar he s houlc investigate to be fully pi;-otected. 

- 2.J.2-
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98 Cal 529. 

-----
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Cal. SU!t.s . 1905, c . lWJ, p . 602'. 

20 ('al (2 ) 571i . 
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U . 85 Cal App ll9. 

12 . 122 Cal App 391. 
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11. L1 Cal Ill . Other dec~sions on thi s point are : ~ ! Saeyer, l,9 
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15. 23 Cal (2) 859. 

16. BS NJ law 199. 
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Chapter 10: MATTERS OF WHICH ~ORD IMPARTS NOTICE 
(By University o:f Southern Ca.1ii'ornia) 

! . !NTRODUCTIOli 

OiTil Code Section 1213 pr ovides for constructive notice from the 
record. lt reads as follovs: 

•Every conveyance of real. property acknow:l.edged or proved and certi­
fied and r •corded as prescribed by law from the tillle it is fil.ed 
ll1 th the recorder for record is oonstructive notice of the contt!l'lts 
thereof to subsequent purchasers and mort€agees; ••• " 

There are many cases interpreting this code section and discussing the 
question of what matters a subsequent purchaser has notice of f r om the 
record. In fact, constru·ctive notice is e.mphasi :i,ed by the courts very 
often when it is unnecessary to discuss t.h.e probl-e.>n. 'l'his wi1l be con­
sidered now. 

When s.n instrument cree:t.ing legal interests is executed the grantee 
of any interest under that instrument is given priority over ·e subsettuent 
purchaser, provided the instrument is properly recorded first. It. is 
unnecessary to discuss constrt1ctive notice in that situation. It is suf­
ficient to st.Ate that the grantee had a common law prior i ty which he 
preserved as against subsequent purchasers by recording. The courts, how­
ever, prefer to state t.hat the subsequent purchaser can c1aiJn no interest 
eince he has constructive novice from tile record of the prior instrument. 

W'nen "the first inst.rumen·t creat.es an equitable interest, however, and 
the subsequent purchaser acquires the legal tit1.e there is no question of 
co111111on law priority. Tne sub:sequent purchaser in that situation ·llill have 
priority unless he has ta.ken title vith notice of the former equity. 

He may have actual notice, which would ~t off his priority. He may 
have constructive notice from the record of the first instrument or con­
structive notice from tacts and cirownstances which put him on inquiry. 
!t is necessary in auoh a s ituation to discuss constructive notice in 
accordance with CiTil Code Section 1213 . 

Another situat1.on in vhiclt constructive notice trom the record is 
important is vhen a subsequent purchaser records before a prior purchaser 
or the prior purchaser fails to .record. For eXBJ11Ple, O, owner of Black­
acre gives A a le.ase for five years on .Bilckacre. This lease is 11ot 
recorded. 0 then conveys to ill with a atatem.ent in the deed that the 
property ie eubj ect to a lease in favor o! A. . Thill deed is r ecorded. B 
then conveys to c, but the deed. does not. contain any statement of the 
existence of the lease in favor of A. Civil Code Section 1214 protects 
C against this prior unrecorded lease if C purchased in good faith, ntl:­
out notice, and for value . Notice vill be the question inVolvec! in this 
case. The courts bold that C would be put on. notice of the lease since 
there .was a recital of the existence thereof in a recorded instrument in 
O's chain of title. The basi.s for this is that a subsequent purchaser is 
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nut on notice of the contents o~ the recorded inst.."'Ulllent and 111Ust investi -
gate any references pertain:.ng to unrecorded ir.struments . (1 ) 

Bearing in mind that these are the only situations in ;;hich constnic­
ti ve notice from the record should be discussed a brief s=a.ry of the 
matters of which the record gives notice ~1.11 folJ.ow. 

II. NofICE 0? 'fitE EXISTENCE A:-m LEGAL EFFBCT OF E!ECORUED IllSTRUMEl>'TS IN 
THE fVRC~·s cnli1; O? TITIB - -

A. subsequent P\ll'ChaseT is put on notice of the mstence of acy instro­
ments in his chain of title l.'bich are recorded a.nC. >.1-Scb night affect his 
title tc t he property. He is in addition, charged with notice of their legal 
e£fec t again.st him. (2) 

This wuld be important in a situation in whic:: the prior recorded 
instrument co:?Veyed an equita~le estate . If it conveyed A l eg=..:1 estate 
notice would not be j.Jnpo?..ant sil'.ce th e first j>arty 1rottld have CO!lW.On 1A>< 
priotit;y which was preserved by his proper reco:rdation. 

An e)Cal!!Jlle o~ a situation in which not.ice would be i..,o!'ta.~t. in this 
connection i s as follows: 

o, owner of Black.acre makes a contract to sell Blackacre t o A who 
properly records his contrac t . 0 then purports t ri convey legal. title to 
P who also properly recorcis. A in such a case cannot rely on a common l aw 
priority since he had acquired merely a.n e91!1 table t itle and P clailr.s a 
subsequent legal title. However , the recora of } his contract of sale 
gives notice to P, a subseque nt !>UI'chaser, as a result of the terms of 
Civil Code Sect.ion 1213 quoted above . P, therefore, cannot cl aim to be a 
bona fide purcha.ser Without notice since he has notice from the record. He 
will not be given priority over A., 

It A had received the l eg4; title a nd recorded it would not be neces­
sa:ry to discuss constru.ctive ?)O ioe f rom the record. 

m. N01'1CE OF RECITALS CONTAINED IN RECORDED INSTRUMENTS IN T8E 
M!CHI.sm•s CHAfN OF TITLt - -- ------- -- ____..__ 

A pur.cha&er of real property wi;Ll be charged vith notice of a711 recit­
als in the instrunents recorded in his chain of title. These may consist 
of the follOlling types of ·recitals: 

1 . Reci~ of Legal Interests 

2 . Recitals of Equitable Interests 

3. Rec! tals Referring to Un.'"'ecorded Instl'W!1ents or 1nstr.iments 
Outside the Pu.rch~er•s. Chain of Title 



A. HECTl'ALS Or' LSG.~.L I1;Tu.~S1'S - --
Recitals in these inst:-w:ients way consist or recitals nf 1-e-i;;il inter­

ests such as easeinents, l .i!e estates, et cetera. (3) For example, o, o;mer 
of b'lackacre conveys the property to B'.'Wi th a statement in the deed reserv­
ing an easem nt for 0 to have a road across ill.ackacre. 3 then conveys to 
I' ;."ithout any statement in the deed concerning o• s easement . P ;;ill 
recei!"~tle subject to the eaaeme~t in!~ of, 0. on the basis of either 
of two 'tlleories: 

The first theory and the proper analysis is t.Jiat 0 reserved a legal 
interest in iilackacre and he i s in effect a prior purchaser of that legal 
interest, the easement .for a road. A 5'.tbsequent purchaser, P, would have 
no right to cut off the easement sihee 0 wa:; first in time ·and, therefor e, 
uad common law priority. This priori t)· •45 preserved by 0 ·.'hen the instru­
ment givi.ng him ~ch an easement rras first recorded . 

The s econd theory and the ore general.ly followed 'ay tne courts i s that 
P 1ras put on notice of 0 1s interest from the record and, •herefore, could 
not clllim to be a bona .fide ~haser ;."ithout notice . It is actuaJ.ly unnec­
essary to discuss this <;Uestion of constructive notice sirce as discussed 
before 0 was first in ti.me to acauire the easeir,ent anc !::ad retained his 
CO!Ti!llon law priority by recording 

0

.fi "st. 

B. RECITALS 0:-' :E'UITAllLE rm:•;;>.H~TS 

Where the 1ntere:ili i r:volved is an ec;uitable interest constructive 
notice from the record is vt:ry ~ortant. (L) For example, 0 conveys 
illack2cre t.o A subject to t'estriotions on the use cf :Blacl<acre. The 
result is that 0 has re taireci, an equitable interest which consi sts of- the 
right to enforce these t'estrictions. A conveys to P without arry mention 
to P oi' these restrietic>ns. The deed by 1mich P acquires title has no 
reference tO the se restrictions. At common law P, a subsequent purchaser 
of the l egal est ate without notice would not be subject to the equitable 
interest. in 0 since equitable interests were cut off ~· a purcha.ser of the 
le~al titl e·, who purchased in g-OOd i'aith, for value, and without notice of 
the prior equity. Ho¥1ever, under t he California recording system the 
recording of the deed from 0 to A would give noti ce to P or the restric­
tions in the deed .fl'OJJl 0 to A. He could not, therefor e , be cons i de red a 
bona fide pun:haser without notice and ffould be subject to t his prior 
equi t ;r i n f avor of 0. 

Since there is no corrimon lc:w pr iority given t o O i n this s ituation, 
it is necessary to re sort t o the doct1'ine of constructive notice f rom the 
record in order to protect o• s interest. 

Exa.>!plcs of legal ir.terests are ease,.,ents, revers!onary interes ts 
:;J;'ter te!T.'~natJ.on of a l ease or- breach or condition. 

::Xa."91es of eo.ui table inter-est~ are -reztricti 'ffl covenants, interest 
of a be.ne.f5da:ry under a trust:, ~qui.table se-rvitu.des . 
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It. is now generally afreed that. t.'1ese equita-~le inte:-ests are e!'~orce­
able a.,ainst subsequent p-.irchasers with notice. 'fbere are, ho.,..ever, a .fe1; 
situations in llhich the courts refuse to enforce covenants against subse­
quent purchasers even 1f they have not ice. (5') The extent to which such 
cove nants , e t ceter a , are enforceabl e is not within the scope of this pape r . 
The min purpos e of t his discussion is to emphasize what rec:! tals in instru­
ments in a purchaser ' s chain of t i t l e he will be c onsidered to have notice 
of from the record . 

C. :lEC!TALS REFE.~'UJIG TO Ul'..ll'.ECORt'ED UlS'l'RUIEm'S OR I!lSTRU!£11TS 
OOT5i!JE TliE roRCMSli•s chilli Of TITlt -

W:'le::l an instrument is unrecorded it is void as against subse(!l.lent. bo!"12. 
fiae pu::-chasers or mo:-teai;ees who properly recorc their instrunents . Pro­
vision for this result is made in Civil Code Section 12l.L. In order to 
clai."1 the benefits of this code section , the subsequent purchaser- 1111st prove 
that he had no notice of the unrecorded inst rument at the time he 11'.ade his 
purchase. This means no actual M t.ice and no notice Iron tacts .ult! circu."l­
stances putting him on inquiry. 

When there are recita1s in recorded i .nstl'U1'ents in this purchaser ' s 
cnain of "'title wnJch refer to instrunents which have not been n?coreed, tne 
pu...--chaser is re quired to make _a reasonable investigation to discover the 
un..-ecor<>ed ins~nlllle:lt. referred to. (6) ?or exanple, o, owner of cl.ackacre 
crants an ease:"lent. to A for a read across Elackacre . This inst?iJnent is 
not recorded . 0 later conveys Blackacre to B subject to the easement in 
favor of A. This easeme nt i s expressly referred to in B's deed which i s 
proper1¥ recorded. B later conveys to P who takes title subject t o aJ.J. 
recorded interests . I t is his duty to search th,e record and find what 
interests are out standini; against the property he is purchasine. He will 
ciiscover , tr.rough such a search, the reference in P's deed w v.e easement 
in favor of A. lt. is then his duty to i nvestigate to the ex<-ent tr.at a 
reasonab~e r.ian would and try t.o discover the terms of the unrecorded 
ini;trwner.t giving A an easeirient. If he fails to ma.Ire a reasonable investi­
i;ation he "-ill be charged i."it.'l not.ice o!: t.he contents of that unrecorded 
ins tn.unent if it could have been discovered by a reasonable investigation. 
This will prevent him f rom claiming as a bona fide purchaser without notice 
and, therefore, he cannot claim protect ion under Civil Code Section 121L 
against this prior unrecorded instrument. If, however , the instrument 
could not have been discovered by a reasonablP- i nvestigation he will not be 
charged With notice of it. lf he has no notice from other fact.s snd cir­
cumstances he ""ill be permitted to claim as a bona fide pu.."Chaser "1.thout. 
notice and, t herefore , not subject to t his easement in favor of A. The 
burden of discovering the i nstnur.ent is on the subsequent pu:-chaser. He 
r.ust decide what a reason.~ble irr;estigation consi sts of. It is a difficu1t 
decision to nake . It is unfortuna r.e whenever a p-ll.rchaser is put on notice 
of inst ruments not. on t.>ie record. It is in violatj,on of the sr.irit of tte 
Recordine Act whicn is to v.ake t.'1e :-ecord a true r enecti on or· I.he s~ate or 
the title . It. fAils t.o co t.'\is i n several re~pP.cts as is ~ointed out in 
Chapter 2 of Part IV . · 
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As stated above , a purchaser w'-1.l be cnareerl ·.:it !; not.ice o!' an unre­
corded instrument referred t ¢ in 2 ncordec' i.m:t r mnent. li he fails t<:> fl!l.Y.e 
a reasonablP. investieati on to dis cover the ir.str'1!l".ent refen-el to. 'l'run-e 
is case aut.hority limit~ tne notice in such 3 situati.on to not.ice of 
provisions whiell would generally be fOUl'ld i n that type of instrument. (7) 
for· eXB.!1lple, if the unrecorded instrwnent referred to i n a recorded in st ru­
rent were e lease, the purchaser ;.oho fails to investigate is cha...~d with 
notice of the ordinary terms of that lease, such as a covenant to repair, 
or give an extension or rene1.-al. He woul.d not be put on not.ice of an 
unusual provision, such as a covenant to purchase all the milk re~uired 
by the lessor from the lessee. 

A subseq<1ent purchaser is t;enerally not char,se~ 
contained in instruments outside the chain of title. 
in the following situati on: 

with notice of matters 
An excepti<m .is r.iade 

0 i s the owner of lots ill and #2. Re conveys J.ot #2 to A '!)y recordee 
deed. In tnis deed are vari ous restrictions ;;hich n a.."ld A have agreed to 
and Rtlich are rnaae by both parties. For example, both agreed in this deed 
not to build s t ructures over two st,ories high. 0 pgrees not to build such 
ouilc:lings on 1.ot #l and A agrees to refrain from building such buildings 
on lot #2 . These are therefore, mutually enforceable restricti ve covena.'1ts . 
0 later conveys lot #1 to X who claims t.llat he i s not subject. to the restric­
tions on this lot. 'l'he California courts bave held that the deed conveying 
lot /12 to A i s not in X 1 s chain of title, b>.it !Jevertheless X will t ake sub­
ject to the restrictions. (8) '!'his requires X t o search the records for any 
conveyance by 0 of neighboring 'Pieces of property in -which 0 agreed to arry 
restrictions on lot ill retained by him. This r.-.attE!r was discussed in 
Chapter 9. 

A second si tuatfon in which a purchaser may be charged 1.---:i.th notice of 
matters in a recorded inst rument outside his chain of title occurs in the 
following case: 

A recital is contaired in a· deed in the :purchaser' s chain of title 
incorporating provisions in an instrument which i s recorded but outside the 
purchaser's chain of title. For example , o, owner of lots #l and /12 conveys 
lot i l to Pi. by a deed containing certain restrictions on the use of this 
lot but with no statement of resttictions on lot /}2 retained by O. This 
deed is properly recorded , Subsequently, 0 conveys lot #2 to P2 and states 
in the deed, which is properl,y recorded, that this lot is subject to the 
same restrictions a..s those contained in the recorded deed from 0 to P1• 
This reference puts P2 on notice of the restrictioDS in the deed from 0 to 
P:i. coveting l ot Ill. and makes l.ot {12 subject to the s a111e restricti ons . This 
in e ffect puts P2 on notice of nrovisions in an i nstrument which i s outside. 
his chain of title. If P2 t hen conveys to P3 ¢.thout aey mention of restric­
tions, P3 Ifill have notice of the content s of the instruments in hi$ chain 
or title. He will be charged with notice 0£ the reference involving :restric­
tions in the deed Crom Pi. to P2 and J1l\15 t investigate to dete:rmine the 
rest rictions aaains.t this party. This :require:. him to look at t he O!'i3inal · 
instrument f rom 0 to P1 which set up the rest r i ctions . If he fails to 
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i nvestigate as a reas onable Man he l·nll be ch.arged wi t h notice of the 
res t r i cti ons ami 'thei r a;lpl\c.ability t.o nis lot . ffe is, in effect, chart ed 
with noi;;ice of ~ie corn.em;s o:: a n ins• rwnent outside his cnai n of t itle. (9) 

In aey situation involvill: recitals i n a recoroed instrument the 
recital. must be cl ear and definite . I f t he recit.al is too vaeue and uncer­
tain a subsequent purchaser "111 not be charged v.i.th no.tice of the recital , 
(10) 

• 



1 . See discussion of tnese theories in the Introductory "Cha;:rter t o to?lis 
paper. 

2. Brainard v Whitman, ll Cal App (2) 32; Craig v Iiinwiddie, 77 Cal App 
681; 551:e v Rogers , Jl Ci).). 293; B.lack Eagle Oil Co. v Belct.er, 22 Cal 
App 2 • 

3. 

L. 

s. 

There are raaey cases involving recitals of lefal interests . Fo:- a 
case U:volviM reservation of an easement see Hohenshell v South 
Riverside Etc~ Co., 123 Ctl 627; ~or cases involvin._: rever~ionary 
L"lterests o.f vari'Ous types see the follcr'"1.ng cases: 
("U.atman v J.:cCray, 128 Csl 285; .C!til:ls v Newfield, l35 Cal A?!J 217. 
For a case 'invo! vin.'> a conveyance suoject to a co:xli ti on orecedent 
see: i3ran.'?<ln ,. J.!e sick, 10 Cal 95. 

See Wa,~ v Patee , 205 Cal L6, for an illustratoion o: recit.als of 
equitab e interests in the fo!T! of rest rictive covenants. 
See also; Hunt v . J ones, lL9 Cal 297; Hcilride v Free<:tan , 191 Cal 152; 
}lartin v Eoliii;-19fCai?J3; Gu~rant:r Co . v necre~tion u . Club , 12 Cal 
Irn>=3 - - - --pp ~v. ~ 

L .A. 'l'erminal I.&~ Co. v h .dr , 136 Cal. 36; 3e~'!r.an v Hotel Savcr.r 
Cc:-; 160 car ~. 

6. Guerin v Sunburst Ou <.: Gas Co., 218 Pac . 949 (l·;ont. ) ; Tiffaey, Real 
Property, (Jd i:!d. )"'"Sec7 I313:-

7. Wilkerson v Thorpe , l 2a Cal 221; See also: Garber v Oianella, 9ti 
car 527 . 

8 . Niles v Clark, hL Oal App 539. See Chapter 9, supra, .for further 
diSc;1ssion of t.ii.s probl.eJn. 

9. Tii'fany, Real Property {Jd Ed.) Sec. 1293; cited s\Lpra, footnote #6. 

10. Watson v Sutro, 86 Cal 500; Fishback v :!.£ Forl:ner Fis Gardens , 137 
Cal App 2rr.-
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Chapter ll: E!F'ECT Of' FAIWni: 1'0 RECViID 
(Ely University of Southern California) 

I.. INTRODUCT10N 

The common law rule governing priority was that. the party whose ins t.rument 
was executed first in time was given priority over arty instTUD1ents executed sub­
sequently. This rule applied as between two i.nstrwnents transferring or creat­
ing legal interests in real property and also as between two ins trur.i.ents trans­
ferring or creatin;; equitable interests in real property. If, however, the 
first instrument tra."lsferred merely an equitable interest, a subsequent pu=chaser 
of t.he legal t.itle was given priority, provided he purchased in good faith, for 
value and loi.thout not ice of the prior equitable interes t . 

T'ne Californi.a st.atut.e follows the coll!lT.on law rule of first in '.time but adds 
an additional requirement. The firs~ purchaser will have priori ty provided he re­
cords his instrument before a subsequent purchaser r ecords his instrument.. II 
he fails to record he may lose his priority. The Ctlilornia doctrine , therefore, 
gives priority to the first in time, provided he meets the statutory requirements 
of purchase in good faith, for value, anC ;r.ithout notice Of prior instruments and 
records first . 

Ir the purchaser~ have both acquiree legal or equitable interests the basi s 
for priority is that t he first in time has common law priority and by recording 
has protected it. If the first instrwnent :invol.ves an equitable interest and the 
seconcl a legal interest the first purchaser, :pro;ided he records first, is pro­
•ected on the t.beory that by recording he has giv~n notice to the purcbase.r of the 
legal title . Tne purchaser of t.he legal r.itle will not be able to claim priority 
as he. would have at common law. It is necessary to base the decision on this 
theory since t..lie first purchaser in that situation has no common law priority to 
be protected by recording. 

If the purchaser who is first in time fails to Tecord first he may lose his 
priority. Civil Code Section 1211 provides as follows: 

·~ery conveyance of real property, other than a lease for a tem not 
excee<l,ing one year, is void as against arty subsequent purchaser or 
mortgagee of the sa:rne property, or any part thereof, in good faith ard 
for a valuable consideration, whose conveyance is first duly recorded, 
and as ag;lin.st any judgment affecting the title, unless such conveyance 
shall have been duly recorded prior to the record of notice of action. " 

!1' the .rubsequent purcl\aser records f irst and meets the requirements of Civil 
Code Secti<m 1211 he will be given priority over the prior unrecorded conveyance. 
The subsequent purchase·r must prove he purchased in. good faith, for value, and 
without notice of the prior unrecorded conveyance. Here is the second situation 
in which constructive notice is important. The subsequent purchaser =t prove 
he had no actual notice and no cons t rucoive notice in order to be given priority 
over the first purchaser who failed to record. The problems connected with 
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notice ld.11 be discussed bs low. 

The purpose of this chapter is to determine what persons may assert the 
invalidity of a prior conveyance when such co!l'l'eyance is unrecorclee . These 
persons mu.st be subsequent purchasers or roortgaeees, ..,ho claim under an "ins tru• 
ment" author.ized by t he general recordi ng statute, and who purchase in good 
faitn, for vaJ.ue, and without not.ice of the prior unrecorded conveyance, and 
who record first. T'n~re i s a special prorlsion for certain judgment creditors . 
See Section VIII infra. T'oe various elements whl.ch a party cl.a'i!r.ing pro t ection 
under CiviJ. Code Section 1214 nrust prove wi1l be discus sed below. 

ll. CL~D·ll.N! ~!IJST ~~ ~ SUSSEQUE;.;J ! Ut!SilAS;J! Q!! 1-lOR'rlAGEE 

Civil Corle Section 121L limi:ts pr otection to subseQuer:t purehasers or mort.­
g.agees. Prior purchas ers who record a r e protected e i t hel'.' because t.hey have mai:i­
tained thei r common law priorit y or because recording of thei~ instrunehts ha.s 
given notice t o subsc~uent purchasers under Civil Co~e Section 1213. Thera:'or s , 
Ci vil Code Secti:on l211J i s detign ed for the benefit of Sllbse:lue;"!t purchaser~ 1:ho 
claim pr iority ovgr p?"io?" unrecorded instrurients . In addition, U. protects 
these subsequent pU£c1iasers again5t o t !ler subsequent ;:iurc.liaser.s who record ar·ier 
tney do . 

For example, O, owner o!' Blackacr a , conveys to A, who !'a:.ls to !'ecord . 0 
then conveys to B wh<i re.cords 11'.ee ting all re(]_uiremen~s o!' Civil Code Section 
12li!. 0 then conveys t.lie same property to C, who records pr ope r ly without 
notice of the prior conveyances . A is a prior purchas er who has fai led to re­
cord. B is a subsequent purchaset" who i s protected against A by virtue of 
Civil Code Section 121L, s ilice he i .s the first subsequent purchaser to record . 
By t he same token he is protected against C, another subsequent J>urehaser . This 
code section gives priority to 't he subsequent pul'~haser who first records pro­
perly provided he mee ts the requirements of purchase in good faith, !'or va:llle, 
and ld.ti\out notice. That would be B in thi s case . Ther efore, 6 is protected 
a gai:Mt. a prior um:ecorded conveyance and a ga inst a subsequent purchaser 'l(ho re­
corded after B recorded. 

It i s impo~nt. to note that protection is expressly given Lo subsequent 
purchasers and mortgagees. It has been held that the gr antee of a quit claim 
deed 111 considered a pur<:has er. ( l) Therefore, the grantee under 11;:.cn a deed 
wj.ll be given priority over a prior llllI'ecorded erant deed. 

Subsequent credi tors are not given prot ect ion under Civil Code Section 12lu. 
The result is ·that the grantee under a prior unrecorded conveyance i s give n 
priority over a subsequent attachment or judgment creditor. Such creditor may 
not assert t h e imralidity of a prior unrecorded conveyance. ( 2) 

However, a judgment creditor purchasing at his own sale is a purchaser and 
can invoke tne protect.ion of Civi l Code Section 12.lL if he meets t.he other re­
quirements of that code section. ( 3) 

The s ubsequent purchaser may be the purchaser of an equitabll! title as 'l;'ell 
as the purchaser of a legal t.itle in order to obtain prot.ection under Civil Code 

-?.h2-



Section 12lL. (L) For eY.<iJllple, O, o'W!ler of BlJ!.ckaO!'" gives A a irust deec on 
the property. This is not recorded. 0 then contr,.cts with B w s ell olack­
acre t.0 him. This com;ract of sale is pr<>perly recor-ded . B has acquired an 
equitabl.e tit.le under t his contract of sale and Kill have priority OVel' A, 
provided he meets the other re:iuiJ'e111ents of the above code section . 

In addition to subsequent pw-cb.asers the statute is expressly for the 
benefit of subsequent mortgagees. This means that a subsequent bona fide 
mo·rtgagee who records first wi.11 be protected against a prior unrecorded con­
veyance. ( 5) 

ll!. C.LA!!·L<\.NT HUST li!!.S';; HIS CLATI·l ON il 11 DlS'I'RUMEN'l'" AUTHORIZED of TH.:. 
GEN;:.Kd. R~RDlNG STATi.i~ - - - --

W'oat may qualL')' as an "instrument" under the general recording statute 
was .discussed in Ch.apter 2. It vill not be necessary to discuss that problem 
a t this point . It is important to note that a person "1io claims priority un­
der Oi vil Code Section 121/i JllUSt claim under such an "instrlllilent" . This means 
he must be a grantee U.'lder a deed, a lessee, a mortga6ee, et cet-era; 

An attaclutlent is not an "instrument" a.nd, therefore, a subsequent party 
claimins rights against the property under art atta.chm.ent Will not receive 
priority over a prior unrecorded instrWT1ent. (6) 'Dils question could be dealt 
With DL"Tely by holdin;; that a party cla.imi.n& under an attachment is not a pur­
chaser but merely a creditor and is, there.fore, .excluded i'rom the tel'l)IS .of 
Civil Code Section 121.h . · 

A judgment is not an ":il'lstru.'1'\ent" authorized by the general recording 
statute and, therefore, a subsequent party claiming under a judgment will be 
refused priority over a prior un:recorded instrument.(7) This question also 
could be dismissed by holding that such a party is a creditor and a creditor 
is not protected by the te~~ of Civ'll Code Section l2l.h. There is a special 
provision regarding a judgment involving the !'~. property in question. Thie 
llill be discusset.I below. The present discussion is limited to other judgments. 

Ho., ever, a jud&nent eredi tor imo purchases .at his 0\111 sale bas been held 
to be, a bona fide purchaser and entitled to protection.(8) 

A sheriff's certificate of sale has been held to be an. 11 instrument'' en­
titled to recoidation under the general recording statute. Therefore, a pur­
chaser who receives such a certificate is protected under Civil Code Section 
12.14 against prior unrecorded instru.'ltent.s. ( 9) 

II/. 'fi!E CIAL'Wl1' MUST PURCi!ASE IN OOOD FAlTH 
- -- -- - """=-" 
The element of purchase in good faith requires that the purchaser have no 

no Uce of facts 'llhich would put a reasonable man on inquitj· . For example, ii' 
the property is purchased at a price 'llhich is grossly inadeauate this would be 
a ci rcumstance that would cause a reasonable man to suspect ·a defect in the 
~itl.e to the property. failure to make a reasonable :investigation under such 



circur.stances would mean that the purchaser harl not purchase<! in (OO<! fai t!1. 

l!e should investigate to determine whether t.!lere had been a prio:- conveyance 
that bad not been recorded. Ii no investigation is made the purchaser is ccn­
sidered to have notice oJ acy matters he would have discovered by a reasonable 
investigatio.n and may lose his standing as a bona fide purchaser. 

l'he element o!' good faith is inseparab1¥ connected "1th the problBlll of 
constructive notice from facts a.od circumstances and will therefore, be dis­
cussed. further in the :section below on NOTICE. 

V. THE CIAIHANT MUST PURCHASE !QB VALUE 

The requirement oi value is closely connected 'Id.th that or good faith. 
The consideration !'or the sale of the property may be in money or its equiva­
lent. For e:ca.mple, it ma.y be the forbearance, S'.1Spension or su:-render of a 
legal right to process for the enforcement_of the collection of the debt . (10) 
The process of attach:nent, " an example. -t has been held many times that 
tha cancellation o!' a :pre-existing debt vill be sufiicient eonside:-ation.( ll) 

The court does not generally look into the adequacy of the consideration 
given. A. small consideration may support the traz..sfer of valuable int.erests 
in property.(12) However, as stated above, if t.be consideration is grossly 
inadequate this 'llill be a circumstance bearing on the question of t.he good 
faith of the purchaser. For example, in Rabbit~ Atld..nson (13) property worth 
$35,000 was given in satisfaction of a judgment for :;;18L. 1L. The court st.a~ed 
in this ease: 

"While mere inadequacy of consideration may not be sufficient to 
deprive one of bis position as a purchaser far value, an o!!'er by 
a vendor to sell for a grossly inadequate price is a circllJllStance 
which should place the purchaser on his guard and ma;y be such as 
to require that ne make a reasonable inquiry as to tile title of 
the vendor not disc1osed by the records." 

A mere nollli.nal consideration ila.s been held to be insllfficient. 'Ihe court 
in Beach! Faust(l.4) states: 

"The recording la.ws were not enacted to protect t.hose whose ignor­
ance ot the title is deliberate a.cd intentional, nor does a mere 
nomi.na1 cons:idera.tion satisfy the requirement that a valuable con­
sideration 111115t be paid. Their purpose is to protect those who 
honest!¥ believe they are acquiring a good tit.le, and 'Who invest 
some substantial sum in reliance on that belief ." 

If the purchaser fails t.o prove he bas paid value for the conveyance he 
llill not be given priority over a prior purchaser who tailed to record pro­
per4. (l5) It should be empba.sized at this point that a subsequent purchaser 
has the burden o!' proving his purchase 1n good faith, for value, and 'ld~hout 
notice. (16) If he f ai.J.s to sustain this burden he vill not be given protec­
tion under Civi...1 Code Section 1211. 



Vl. rn:: CLAu·:A!IT :·mST ?1JRCfiA3E WI'f-lUUT 11\)'.i'lef;, TIN?. AC'flJA.L Oii Q;liS";ffi C1':VE - - ----- - ---
Th.ere are two types of notice genera.J.J.y r~ferred to in the California de­

cis.ions. These are act'¥1 not.ice and constractive not ice. (17) 

A. ACTUAL 1*1TICE: 

Actual notice means that a purcl!as~r has actually seen the parti C11lar un­
recorded instrwnent involved in the case. For example, 0 leases Blackacre to 
A for five years by a lease which is unrecorded. 0 then conveys i>lackacre to 
l:i by recorded deed . 0 tells B that he has given a lease to A and shows the 
lease to B. B then has actaal notice o! the lease U> A and takes subject to 
its terms . (16) 

If the l ease were not actually shown to B but he was a>1are that such a 
lease was in existence he would be put on ir.quiry as to the tems of the l ease. 
(19) He would be required to ~ake a reaso:iable invest.i.gation tiO d iscover t.~e 
ten.s and comlitions of such lease. If he f ails to m!lke such investigation he 
will be h~ld to have cons"t.ruci:.ive notice of what he would have discovered by a 
reasonable investigation. 

lf the agent of the purchaser has actual knowledge o! the terms of the 
prior unrecorded l ease, this knowledge is il!lputed \-a the purchaser, who is 
charged wit.h not.ice of the r.errns and is s-ibject to ~hem. ( 20) 

lf the unrecorded instrwnent which the -purchaser has actual not.ice of re­
fers to other instruments the purchaser is put on inquiry as to the cont~ts 
of the instruments referred to. ( 21) For exarnple,~O , owner of Blackacre, grants 
to A. by an .instrument in writing an easement to have a road over .5lackacre. 0 
subsequently conveys the property to B id.th an· express recital in the deed mak­
ing the conveyance subject to A's easement. Neither of' these instruments are 
recorded. 0 then purports to give C the easement whfoh he had formerly given 
to A. C has actual nouce of the deed from O to B but no actual notice of the 
instrument from 0 to A grantine this easement. C is, ho>lever, put on inquiry 
from the r ecital in B's deed and is required to investigate and discover the ex­
tent of A 1 s interest. If he fails to make a r easonable investigation he will be 
charged With ootice of the terms of the instrument r eferred to in B's deed if it 
couJ.d have been found by a reasonable investigation. 

The court in th.e case of .Basch v Tid-ter Etc. Co . (22) bas extended this 
doctrine to its limit . In this case- the purchaser hadactual notice of an un­
recorded lease . The court helrl this put the pUl'chaser on inquiry as to the ex­
istence of B-"TJ supplemental agreement modifying the terms of t he lease even 
though such agreement YaS unrecorded, :was not referred to in the lease and of 
which the purchaser had no actual notice, This puts a purchaser under a duty to 
investigate to discover instruments which might possibly affect an instrument or 
which he bas notice. This seems to be an extreme interpretation and will prob­
ably not be followed by the couxts in the fature . (23) The decision could be 
justified if ~ere >lere certain cixcumstances present which would give the pur­
chaser reason to saspect the exis,tence of such an instrument. Other>ri$e, .Lt is 
an undue burden put on a purchaser and seems to violate the s pirit of the record­
ing act. 



Wnen an instrwnent 1~ not a pr.:>per instrwnent to recor d becaaae defect­
iv!!ly ackno;.tledged, unac!::nowledp,ed, or UMut.horize.i , a subsequent p•ll'cha!>er :s 
not bound lzy i i:,s t.P.nns even if i't, iS accepted f or record. The instrunMt is 
consi:lered the sa:ne as i! unrecorded. A subsequent bona fide ?Urchaser would 
be protected against it by Civii Code Section 1211 unless he had actual notice 
-:>£ this instrument. lf he had actual notice he wou1d be subject to provisions 
in the instruroen~. (24 ) 

In all cases involviQg notic~ the subsequent p-.irchaser bas tire burden of 
proving that he had no not.ice, either actual or constructive at t he time he 
made his purchase. ( 25} 'i'his involves proof that a reasonable investigation was 
made to discover documents and data relavant to t he state of t.ne title the pur­
chaser is receiving, •,;hen such investigation is necessary . (26) 

B. CONSTRUCTIVE ~l:JTICE 

The :iej)Ond type of noti ce is constructive notice. '!'he effect ot construc­
tive notice is t.c che.:-ge a pur;;haser with not-ice of certain natters when he does 
not have actual notice o~ those 1T.atters . Constructive not ice may be t he result 
of recording, it ~· be the r esult of possession or it rnay be the result of 
facts and circumstances 'Which put a rea!>Onable man on inquiry . I1 a subsequent, 
purchaser has con.;tructive notice fror.: ar.y of these factors he cannot be con­
sidered a bona fide purchaser and i.-U. l not be given priori t:r over prior unrecor­
ded inst.rwnents . 

If the first instrument i.5 recor:led and conveys a legal estate the problem 
of hotice i.; not present. lf the :first conveyance involves an equitable in­
terest and the subsequent. ·purchaser receives the legal t itle and recorda the 
problem of notice is present. Of course, when a prior instrument is oot re­
corded the problem of notice is of paramount .importance'. 

'!'he situations in which a subsequent purchaser is charged with no t ice will 
be discussed beloi,'. 

1. OOUSTRUCTLVE OOTI::& FROJ~ l'HE RECO!!D 

When an instrument is properly recorded the record operates as constructive 
notLce to subsequent purchasers in· th.it chain of title. '!'his is considered a 
conclusive presW>iption of notice which cannot be .rebutted.(27) 

The problem of what. matters a subsequent purchaser has notice of from the 
record has been discussed in Chapter 10. I t will not be necess~ to go into 
that problE!m at this time. · · 

It should be noted, however, that a subsequent purchaser may be charged 
lfith notice of an unrecorded instrument because it is referred to in a recorded 
inst.rumen t. 

2. CONSTRUC'IIVE WT.ICE FRON R.>SSESSWN 

• A s ubsequent purchaser is required to make a reasonable investisation to 
oetennine what interests a party in possession of the property he is purchasint 



claims . Failure w Make sucri an ir.vest.igat.ion '":its the s ubsequer: ·.aser 
on notice of al"1)' t act.s he would have acquired by such invest~ga;.h . . . _ - ) 'l'm.s 
can be illu~trated as follows : 0 , owner of Bl~ckacre, conveys t.his property 
to X, who fails to record his deed. x, however, t.akes possession and rel'li\ins 
in actual, exclusive possession and makes improvements on the property. While 
X is in possession 0 purport.s to convey Blackacre to 1' who records his deed. 
P, however, fails to make any ~ concerning the inverest which l lllight. 
have in th'l property . Fa ilure to mk.e such inquiry puts him on cons t.ructive 
no tice of t.lie instT'UJ1!ent f rom 0 to X which he could have discovered by ques-
tionin~ X, the party in possession. (29) · 

1.f th9 party is in possessi on u.nrler an Ullrecorded 1ease a subsequent pur­
chasar must inves1.tga•e to discover the interest of this pers on. For example, 
A leases illackacre to i:! f'or five years but the l ease is Ullrecorded. A 1ater 
conveys the property to P who fails to investigate and di.5cover anyone in pos­
session. A llill be out. on notice cf B1 s int:o..rest. under -t..'ie 1ease sihce a 
reasonable amount or" questioni~ would have resulted in the discover:· of the 
existence o~ the 1.ease. P, therefor-a, takes subject to B1 s interest under the 
lease. (30) 

Posses sion or a tenant will also put a subsequent purchaser on i.nquiry as 
to t.he interest o~ the landlord . For exampl.e, O, o;me.r of Slackacre, convey~ 
it to A, W.W. fail~ to record the deed. A t.hen giv·es l( a lease for years which 
is aiso 110 ~ recorded . 0 later purports to convey the pr9perty ta F, who is net 
a""ilre of A and Y.l s clailns. !;e is i:ut on inquiry, howe,1er, b)· .<•s possession 
an:l. must inve , tlcate to discover ,.net int e!'ests bo th A and X have. li he fail~ 
to investigate h; will be charged wi\.h not ice of t..'1e fact that I.. is a lessee 
and that A is the owner under an lln!'ecorded instrument. lie ..nil take s·ubject 
to these .instr-.iments.(1) 

If a reasonable in .. estigat.ion had been made and t.lie subsequent purchaser 
were unable to dis.cover the interest of the landJ.ord in tnis case tne. supse­
quent purchaser would not be subjec•ed to any interest the landlord might have 
under -the =ecor del! inst.rwn.ent . {2) The Oalifor nia cases have not detennined 
what a reasonable investi~ation would be under these circW!!sta.~ces . 

The party in possession may have an equitable. interest in the property as 
well as a legal interes t . 'If the l egal title is subsequently purchased the 
purchaser will, be required to investigate the interest of the party in pos­
session. I f he fails to do so he will be charged rith noti ce of the prior 
equitabl e interest of the party in possession. For example) 0 , owner of Bl,.ack­
a cre contracts to sell the property to A who fails to record the contract but 
takes possession or the premises . 0 then conveys legal. title to 8 who is un­
aware of the formAr contract with A. B is put on inquiry as to A's interest 
by A's possession, and B lrill take sub.iect to this contract o·r sale if it would 
have been discovered by a reasonable investigation.()) 

When the granter remains in possession after he has conveyed the property 
a subSeq\lent P'..i.rchaser is put on inquiry to discover the interest t.'le grantor 
ma,y have retaine<! . F'or ex&11?le, 0 , owner of Blackacre conveys by recorded deed 



to B. A rer.ains ~ pos:;euion. B then recoir.eys the ;::ropert/ to -r; an 
un:ecorded in.s~"'U!llellt -..t.Ue A is st.Ul in possessl:m. A S'Jbseq4c :;•1r­
cbuer from B is put on not.ice of the possibilitr or a dee:: back frort t!le 
fact of A's continued posse.salon . (~) 

This situation is likely to ari.-1e when the grantor has be en def::-auded 
or '41\en there is no consideration paid for tile conveyance. This can be ill­
ustr&ted as follows: A, owner of Blackacre is persuaded to give a a deed to 
the proper ty. This was accomplished by fraud on B1 s part. The dee1 1s p:::-o­
;>erly recorded and B conveys to O, a bona fide purchaser . A subs~uently 
attempts to quiet his t i tb agains t C. A has in effect a prior e<juity wh ich 
consists of a right to r esc ind \,he contr ac t !le made with D and recover l\is 
property . C, a su"bsequent !)'.lrchaser of the legal t itle receives a t i t l e 
which is clear oI this prior equi ty unless he ha<i notice of the equi ty in A. 
The courts holii that the continued possession of A puts C on inquiry and he 
w s t investigat.9 the right which :. 'las . Failure to investigate char;;;es C 
with not.ice Of the p.rior equity. '1'nerefore, C 1o"ill no'tO take !'r ee of A •s 
rig.~t o~ rescission since he cannot clairr. as a ~ona fide y<!."Chase:- . (5) 

There should, of colll'3e, be evidence that tZ:le possession of t he gra.,tor 
continued over a period of time. ( 6 ) lf t-ne conveyance were !Ude and the gra."l­
tor 111erel7 re:naioed in possession for a fe" days it would no"L seeii r easonable 
to charge a s ubsequent purchase:::- o!' tl:e pro;iert;; -.C:.1.h notice ~ror. that. posses­
sion. It w uld see~ reasonahh fe r t:le pi!:'Chaser in such a s~ Lua~ion t.O con­
clude that the grantor was merel;r s ~'ins J.op.g enoa~ t.O settle his a~.fairs 
preparatory to t10ving . 

There a.r Ei t wo further mat.t.ers of importance in con.'lec tion "1. th this sub­
ject. They are the nature of the possession and t.~e extent o.f the inqui ry 
that must be made. 

The possession must be open, notorious , exclusi ve, and Visible . It. must 
not be coosiste-,t with the record and must be of such a character t hat \IOUB 

put a prudent :;a'l on inquiry. It must indi cate t.'1at sol'leone other than ~e 
person wh.o appears by the record to be the o..-ng:o has rig.~t.s in the property . ! 7) 

There is s ome d.i.Bcussi:m in the cases as to the na ture of t.~e actual occu­
pancy that is necessary. For e:cllllple, erection of improve:nent.s ';)y one not Ute 
r ecord owner vill be an indication to a subsequent. purchaser that an adverse 
possessor is in possession . (8) It the area is used Sor gra zing purposes, 
puturage, et cetera , that is suff icient to put a subsequent purchaser on in­
quiry. Some authorities have required the area to b e fenced in by the adverse 
possessor, but the modern approach aee.iis t o be a1o-a;;- from that req~irement . (9) 

There must be something to indicate to the subsequent purchaser that one 
not the r ecord ow er is in possession. For example, if a large tract is partly 
cultivated and later an adverse possessor enters and cultivates the rest in the 



sai-.e rna.l\;l!;r t.he:-e ·~o~ld n'~ be a ;:.ossess1on that "'ould put. a s\!l:!'!1uent 
pl.! rcllaser on inquir/. A reasonacle l'lan wo:ild conclude t.na-. t.he l.r Je o•'":'l~r 
ha:i rer ely cont.inul!d to cul ~!vate t.ne res t o! his t.ract.. inc possessio:i 
r:us.t. inciicat.e l.:lat. i;. is by en'! not. 1.ne record o>.-ner . {10) 

Th.is leads to a discussion o f' th~ r equirement that the possession fliUSt 
Mt be consis•ent. with r..he -record. 1 .(' i t is consistent a subsequent pur­
chas Pr is not pul. on not.ice of anY alaiM adverse to thar.. of the record 
o~7ler . ( ll) 1o 11.lu~trat.e , 1et us t.ake the follo,..in~ situa1.!on: 

A and b are t enant.s in corar.on of lot A a ccordin,; to the record . A con­
veys h~ inu.!r est. t.o l> by an unrecorded deed which gives t!\e en;ire t.it.1'! t.o 
.:. • I.. t.hen re~.al:l! in exclusive possession of t.he entire lot. . Subseq~ently, 
6 purports to convey his un:iivided share r..o ;; , C is not ~u;. on no tice c ! 
b' s conveyance"° A because of A's sole possession . 'l'be rt"1son rc.r this is 
th.it. a tenant in cor .• non h11>~ :i right U:> exclus ive possession , and ii. ~oUld 
be coru:ist.en t. .. ~ ll• an 1ntElr~~t as a tenant. in coflll'l011 .(12) 

ln ac!dit.fon, t.ne possessi,()n or t.he adverse clain;lnt m11~1 be e:r.clusi\'~ 
of T.he record owner . Ir the purchaser acquires title fl'ol'I t.he record 
ow er who is in posoession he is not put. on inquiry by the f act t.hat one not 
the record o;.-r:er i~ al!'o in possessic>n. The purchaser need not ir.·,e~;,it.21.e 
!.<) fino out. wneU!er the person shar!r:t: t.he rossession has an 1nt.erest 1;.llder 
an ura-ecorced ir.~trunent . (13} T'ds :-Ille n~ nor. been cli~cvssf:d ~ a~ 
r reat extent 1n ;.he California cases but •"ill 1mdoubtedly be !Vb_<ected "° 
some exceFt.ion~ . 

The final question to be di s cussed is that of t he extent of t.he inquiry 
" hich t h"0 purchaser rriust m&ke. The court.~ generally require a reasonable 
invest.i~at.ion t.c be :iade ar.d due diliEence r:ust be used 1.0 disco~er the 
t.rue st.at.a of t.:ie t.it.le . (lb) lf the subsequent purchaser quesr.ions the -pe:-­
son in pcs~essicn out. r ece!cves a false repl,y he !.s excused !ron r.ak:ini; !'ur­
tner inquiry unless t.lie ans-• er l."ould l eac! a r easonablE Mn t.o suspe ct i~ 
veracity. ( 15 ) 

There is no excuse for f ailure to investiga t e merely because ii is 
difficult for the subsequent purchaser to visit a nd examine the land . !:le 
must hir e another to l X8Jl1ine it for hiJr. under those conditions . (16) 

I! the person in pos~ession is awe,y on vacation the subsequent pur­
chaser is still requ ired to l'!ake an inveati.gation to di scover whether r..he 
pr operty is occupied and lr.t whom. ( 17) 

It shoul.C be noted be.fore leaving this chapter that possest<ion puts a 
subsequent P'.ll'Chas er on inquiry t.o discover unrecorded instrur.ents and also 
:1u:s him on net.ice of clailr..s based solely on ad'lerse possession without a 
clain umier an instr-'11ltent.. ( 18) 

-



3. 

Gi vil Code Sect.ion 19 provides- t.hat "ever-_,. persor. loOho mi• r.c: ·Uil 
noti~e of circumsta."'lces suffici ent to put a prudent ma.'1 upor. inqu:r; a~ 
to a particular fact, has. constructive notice o~ thl' fe~.t it..~elf 111 al.l 
c ases in which, b-7 p1·osecuting 1n1ch inq\l.iry, he oight have learn~:l s·1ch 
faC·t. II 

!Dis roea::lE thet if t..h<? subsequent purchaser hears or reads c s ~?tc­
;T1ent concerning the title to j;he property he is purchasing wl<.ich wolill 
puT: a .reas-onable mar. on f"ilm he fr.'US:t in\·est.ih2te t.o -deter.;"1ina th.e ac •. tJ~l 
interest~ o-f per.son£ o~?ler tba:n t.he r ec:) rd o i.;.'tler in t.he ?t~onerty . :'hr 
st.::te..11e..'1t. m·~s-:. be -;ore tt:an ;nere l"'Jmor or r,ossi;> bu-:. ""ta:t bl" l'lade "by • he 
record oWT:er or a s t ra.'1ger ~ the t.itle 11ho ha:; reas<:>n to 'mnw tne f'E::~. 
(15' ) 

J.. circu."'ll!: ~ance put.ti::g a p·.u-or.aser or. ir1quiry is ~he. fac.._ ::h~ ..... ~ 
ve.."ldor is willin.;: ti.> s·eu the ?ropert..:; a~ a fi~e gr~2~ly d.isl'U'<lportwn­
ate to its true value . (?O) 

\!~en a :--easonable l.nve~ .. igc"jion is rr.a.:ie and no ~v~~ elm'---.~ lia· ... ·!' 

bee."! disc-:)ve:-'ed-, the purcl:.?s~r i: :io~ ch.;rge: t-•i ti: :io tic~ :>! cl?i~s n:'>:. 
on t(,e rec3rd .,;r.ich ma;; actually ~ it. exi.s"1!ncff . 

;._ proCle..- ll ;>~eae:..1~ed "°h~n tbP su.t-sec;~e:::. ::mr:ra.·ser Ms no r.oti~e 
at the t 1.'l\e he purc!'Jase.s· the ?r->perty a!>d pays- part o! the consl ".!el'atior., 
but receives notice before he pays th~ balance of the consije~a~!.on . =~ 
such a situati on the court ho l:ls the ~\U'Chns~r is a bon~ fi!i.~ ~~ronasP.r 
to the exter.t o f the paymen~~ wad~ be fore h~ receive~ r.o~ice . H~ ~ill 
be p::-cwcted &gain!t the prior ur.recorde'i i.n':.erest to tha t eir.t ent only . 
(21 ) 

!f the pur--..haser haE no notice at the t.ilnn ot the pu:c~ase an<:! pay­
ment of the entire consideratio:. he shoul.:I be protected a gains t the 
prior unrecorded conveyance even if he acquir es notice before he records. 
In other wor ds , in Cslifo.mia a purchaser must be a bona l'i de purchaser 
at the t ime of purchas e , but not necessarily a t the t~"l.6 of r ecording. (22) 

VII . 'l'llB CLJ.~Allr •!UST RECOHD H13 I?.S'l'i!U1·!Sil'l' PROPERLY 

The final require.."lent of Civil Code 5eoti on 1.21lJ is that of recording . 
T!le subsequent purchaser who cl aims protection a gainst a pr ior unrecorded 
instr ument JllUst prove tnat he recorded his instrument before ;my other s ub­
sequent purc.liase.rs . 'l'his requires E!:_O~ recordation with ~he proper ac­
knowledgment md '-'ithout e~r.:ir i h •he recOrdi!lf p::"\:lcess . ( 23 ) 

-~~·-



17 

7n'=' s~~-!"11ent. 1>a:-cha5cr ;;~,o clatns ~tect.ion a~a:n-= ~ an ins t.r.i~n-t 
l'X~·; ::>?<i ;;r!"r to !r.l.s b-"t reco:-Ced subseQuen•l.:; nust i:ro.,e tnat ne reco:-;ie1 
hie :ins;;ru.T~nt. first. in point of time and in a proper manner . :le •-ill tl:e!l 
be given priorit.y over the ins t rUJnent executed pr io:- but recorded s"Uose­
qwmt. to the recording of his instr wuent . He mu~t ~ course prove purcna.se 
in good faith, for value , and without notice . (2~) 

If the subsequent bona f ide purchaser has no notice o!' a prior unre­
corded ins•I'UJ"'.ent his -:.ransferee vill prevail even if he has notice o!' 
t.hat 1nst~nt.. T'oe basis for this is that a bona fide purcl\as'?r Noy 
clothe !tis transferee rlt.h a good title r egardless o!' wilet.!ler the trans­
feree had not.ice . If Uie tra.;s feree records properly be!'ore t.he grantee 
u!lder t.lle :.inreco!'C!ed instrW!lent. he •-ill be given prlo?-ity. 

'!III. ?.:Ii.d'J' c,, JUW,.:r;,, l' CRE!Irr:;r: TO ASJERT I;;YAl,DI'l'Y Of ?;\!Of. UN~ORn:::; 
~AN-=~~ JUWrEi\1 AFr:.ers ~ tt:· z-IB PROP~ 

Civil Code ~eco.ion l21J1 s tat.es "~ery con•eyance of 
other t.Tia.~ a lease for a ~ :io\ exceedi,( o~e yea~, is 
~ ju&<n;ent a!tectint: ~ t itle, wll.ess such conveyance 
d lly recordc~ ;irior r.o the record or notiCP. o!' act.ion. " 
t.rateC a s .!";:Uo;..-s: 

real proper-.;-, 
vc-!.C . . . ls agai· · ~ 
shall ha11e be!< 
':'Iris Clll. be ~:_..s-

A co:-.·1e;,·s r ~cpe:-t.:; o·"-ned b:: i"'~r-. to C. C, elair.inE. t.-!.t.:.e to :.ie f:!"OP­
erty 'b;,- reason o!" a prior e<:_'.lity , br!.ngs an a.ct.ion ;.o quiet t.1.tle in llim­
~~j,J". !f ~ fil~s a lis pen~ens be~ore L records his deed , C W"....ll be pro­
tecttid a ga.irun. thi~ conveyance to il it C is a·.rarded ;;ne judiJ11ent q\U.eting 
hi.& tit.le. I~, ho11eve:-, a recorcls hi! deeC. before C fil'!s the lis pendens 
o w-lll prevail . ii is conveyance will not be decl are:i void . Tnis provisi on 
a.nc Vo!; excepti•:m thPreto were Oiscussed in det.ail in C~ai>te:- 2 . The :nost 
i:Jport-L~t 1.iJr.iui~ion oec:.tr~ ~han ~~e jud~~ c~e~ivor has actual no~~ce o: 
the privr u:u-eeorded co!lve:r.i.nce a t 1-ne ti:::ie he !'lies his lis pendens . :n 
tl:l.at s i t uat.ion he is not pro;.ect.ed against the gra:itee under th1!l prio:- un­
recorded conveyance. {25) 'roe subsequen:. pu:rc'1aser rrust 1".ake th!.s era.'ltee 
a party to t.he action 'When be kno-.is or the conveyance at •h'! tL"le er f:Hng; 
t:ie lis pendens.(26) 

I X. OONCWSION 

Tili chapter has stressed the effect ot tailUTe t o r ecord an instru­
ment. 1 t has developed the qualitica t.ions of t..11e pa:-ties who may assert 
t.he invalidity ot an unrecord;;d inst.niment. u."lrler :::iv!l Co~e Section 12lh. 
this concludes t.he anal;rsis of t.be st-'.11.Ut.es and co:rt de;:is1oM relat.inc; 
to the California recording statute . Cnapter 2 o: ?art IV will su.-,~iu 
tne de.rec~ that. exist in Uie r ecordi:\@ syste:.1 U\at ;>revent !t !'rom 
a chie'ling Uie ;>urpose of no•i!'yi.'lg pros;>e::t.i·1e rur..:hasl!r~ or O'Jtst.anding 
interests in i;ne property t.lll!",i are c-0nsidering p;:r.:l'lr..< i.n.-. 
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Chapter 12 : nr;.s j]'J$URAllCE - ---
(All of this chapter i s t a ken f r om an article prepared by Ur. leeyence 

L. Otis of t he Title Insurar:ce and Trust Company of Los Aneeles, Cdllfor­
nia . It i s so complete and gi'Ves such a lucid descri ptior: o! tl'.e r.is tcry 
of title insurance and of its characteris~ics <1nd the procedures i nvolved 
that to have c ondensed the article would ~ve destroyed its value. ) 

A. DEV::LOP!..£NT £!'. TI'l'IZ ASSt®.NCb lii::TH!;f.'$ 

In a small and clo.se- krnt community, 11here land holciin-!is are person<-.1 
and not precise'l.y delineat.ecl , actual possession by the famly, pas sec on 
from generation to generation, cons t itutes the highest fl"COf of' ownership, 
and will seldom be dis puted. As the comouni ty grows, holdim;s are di vi dee 
and contracted; st rangers, 1d th no backi;round Of l oni.; and continuous occ,.­
pancy, uecome owners; exact bounclarie.s becom importar<t; a nc v;.lues rise . 
The only sure support for the owner becomes a µiper title thrO'.lgh which he 
can trace his r:4\ht to the property in an unbroken chain of conveyances 
frQn t he government, the origin<cl source of all titles . 

The danger , as time goes on, t hat important peper s-tital "links" in 
'this "cha.in" of paper title-'will be l ost, des"1'oyed or siJ!luJ.ai:,ed, coupleci 
Witll t he bulk of the accair.ilition if al l musi- be preserved over a long 
period, :ilnpel the establishment of a puhlic repository for their., ... here 
they--or authentic copies- may be preserved a.nd exalllined . 

The solution adopted in the early.clays of t he Uni t.ed States ffa.s t.he 
installation in each co=r.ity- n01<1 cocmionly, in each county- o!' a re­
corcier ' s office, 1'here such docaments coulc be c!eposi'ted, e 5.ther perma­
nently ar long enou&i for the recorder to index and make coplils of t.hem. 
Preservation of o;rigi.n.>ls, after copies wer e inade, thereafter become of 
minor importan::e. 

For a time this repository constituted a s ufficient supplement to the 
known fact of occupancy. A person dealing with one recognized by his fel-
101!s as tbe O'lliler, and having a good record cha.in at title, usuaµ,y could 
safely rely upon such title. And, as t ime .,.ent on, less and 1.ess reliance 
came to be placed upon the fact o!' knOl!?I possession and more and more upon 
the ?'ecord title. True, the r ights ot anyone i,n a ctual possession must be 
recognized-that is always necessary-but the grO'lfth of d.e<llings in land 
as in a sense a co=oditzy-1 an :!nvesbnant, the ~ep>..ated s ul>divisior; ll?ld re ­
subdi vision into progressively smaller holdincs, the rapidity 11ith •hich 
holdings change hands, and the 111ore intensiv'> improV3ment of such hold­
ings, creati.,,g ner. and higher values, all contribute in time to the reoos­
si ty o~ relying primarily upon a l(OOd :r..acord t. it le . 

At the same time, the J11Ultiplication of the nwcl>er of docum9nts af­
fecting a particular pa:cel "nd their dist ribution among v-..riOlS offices 
made it incr easingly difficult. for peop1.e th~el~s to s~rch 'the records 



!'or •.r~ 1.~:"1. irten-t.. ! n.f vrmtltion ':l.n ·~ so ti:':' eol. ~ st.en -ihe ~tA-1..o.. ~ 1r.d!1 \'.}-,;;. 'bt1-
~:1 t..o s}>-JC):< l J.;":e j ·1 svlll seut' 1::!" n • r r o111 hi:::lp-±n.;; to :int.. t'1~ 1"" ~~orcs :-.:~ 

1:;:. n !.o t.hp. nr o.;;:ert:; , ·r. ... u.ae nlrln soon oeVP-1-o~ci t.ha 0-..J ~tj,ness of furnishin; 
s~rum5.r ie<; o:· 11abstrai; t.s0 of !he :;>ertineTJt; Ooc;ilIJi~nts , ?i bri!lbf!i~ the- esst?n­
t~<J1 informati ol) to -the cus tom.'lr r at'1er than simp-ly of poim;i n(; out y;:ie:-e 
1 t. coi: ln oo found. 

!1 -:o-..:"!'Se of time, sti 11 further develojl':Tants lioo.l: pl~ce . :'-irst., it. 
W;.!S o--c~ ::r·ved tha tt, up t.o a cert.a.L~ d-a 1.e , r.h3 Clhain o~ title to nu.me.rat.:~ 
\n :·cels in ~1'1:! Sllm;! area llfight be ldentical: onl y s'_r:::e t.he last t-esubdi­
" ' sicn there?f v;,,uld the ir.:nrument.S affect in: t ile particular )Drce.l di~f!lr 
t'rom its rt!!i .:;hbors . It was , ?Jie»efore, t;otl; : r.iportunt. ar.d valuable "to a 
searc?"'e:- o!' t.itle_s , nov; knoTO'n ~s c..n 11cbs t.r eo:ter" , that l'-.9 prese:""V~ all ~.is 
p:·~vio":s 11 .abstl"a ·~t.s", sin :e :'~om thP.m. h~ c0'.:10, in n::my cc.s~s , .ti.x ~ da'C(; 
benioo w!-2.ch h!l nee.ii no• ret.rac~ ro s se.irdi: need.in· only to copy his pre>­
ious -..crY. dorm to the po~m. ><he;-r, canmcn <7H,..,,,rsl:ip Qf bot!i µ;reels [ti':e 
·pan;"l J)rffnO!isly !:bst:-a~t.ea an.< th~ n~~by ;:iarcel u.n-!nr search) uenrlruit­
S"tJ, and "t.hr.n t:C!il?lete b) s s.l?a:""c!i o~ t.he. l~t1tttJ;- ~reel .from t~t da-ut . 

5'!cond; i.t was l o"' o:al l.ha t t his s:ivi.'1<: of t.imo and e."ler i;i· would be 
au::menteo j f -:;he ;>c.Sl. r.,-:t'=:" ti:,d a ccess t.o t.ne abs u-a,t.s of his <z<:tnpeers in 
t.he bus::i:ness ; huL e"lch LUC:""deci tt! s cr.m abstra"' ts as his p:-inci~.l s t ock in 
tr;,de , aud could only re"11Ji.t. t.t:-.J r ~:s<' b;1 lit he,-s at a j>ric~ . Gne s ol l!tiim 
·nas , of c~-"':u, for abst.racr_.e:rs -v+'itJ1 c~na.-r~:,i~ sr,,ocks o!" COJY_pleted J~­
strr act.s t.O T""'-'l ~hese res\r:.:-cns End :"'orin an a}.t.t.ri!:Ct.. r:Ol:lpany-. 

Th;rd, it. ul•~t.ely becar.ie ap~nt t.n«t the manner in whi ch title 
papers were rec;orded--l;>t!in - copied i.>?1iO books from day 1.0 di>y, under var­
ious. titles-dJeds, m<>:-1. -ar:es , hOl;ie.st~ads , et:.-was,. :ostly .factor, both 
1~ t.il"'le and m~fley, '\.O "tOheir busini::s ::-. It. v.' s n~c.es.SCJ..t-y t.o search ~'11.er;;t 
irtrlex f rom s~r t. to :in· sh ( 11 fr-om be:;i,.ia,:nir.~ t;.O "!ate" "is the t.r-ade: tern) in 
order 1.0 obtain t.he r e!'e:--ences to Lile neces S<lry .instruments, ;tn1 t.lien hum. 
out the var:ous books from which to 1!18ke tlieir ahstracts. In s hort, these 
instrulnents 'r.ere not indexed a ccor.:ine to t he property affected s o that. a 
se:o..rcn of a "lot. tool<" would r i v .. t he l'e'Ju! red information. !1'<! really 
brilliant idea--l.he ver y f oundation of morie.rn exanrln2tion of titles- was 
the developnent of l ot books in the of fices of th!! abstract companies wher e ­
in refere.nces to a 11 r e corded doc'l!Ilents we're rearran·ged a ccordine to tt1e 
propel'.tY affected for ready re!'erence to all i nst ruments relatin!f speci.f i­
cally to a t;iven parcel of pro~rty; at the S1llM t.ime reclassif~'ine 11Gtters 
affec ting t.lie persons of the owners ra.th'?:r than a !)<'.rticular pai-cel of 
property in anot!>.er set o~ books , alphabetic.illy en·an erl, so tll<'t th exam­
ina t ion of the lot books could he s ;,? l emant.eo l>y a search f or s uch llll!tters 
as judgments, ban.i.:rup~cie.s, proba tes , pawers or ?ttorney , prop!!rty settle­
.ments , '!ltc·. , 11avin,F a bearin~ upon t he title altho-.ivn not.. expressly relating 
to ilt . Th~ ]at.:.er set. of Oooks bec~Tif) kno-Nn cs t.h€ :ene~l l rn.le.x-the 
•• : . I . 11 -to th~ i.'ni.tiat.~C . 

Foµrt h, wi th <.he gr¢1Vth in ooou.l~tion and t he creat.i cn of' a ci1it i o-:v..l 
of~ic.s~ ~or thg ;:-es2'ITco.tiQ!i or es~en~.e.l data, e . ..;. , t..aX- off ices , tffic:es 



of clerks of the various federal, s=te, and local courts, etc . , the t.illle 
·consumed in treveUn~ ·to and from aU these of:"iccs, exar.iini."lC t.he l"?rt.i­
nent records and abstracting (summ;irizing) their contents lllaC:e t.he JT.ain·..en­
ance of an integrated title plant a practi~l necessity. S·; ch a plant com­
Jl?"ised-in addition to the collection of a1l past work in the form of ab­
stracts~lot books and the general inde~ kept up to date , maps. both official 
and unofficial, ~ ~ collection ~ short Slll!Cllaries (sOill!!tiioos called daily 
slips) S: the instruments _2f Ncora, sothat the instrwnents not only could 
be identH'ied but their general. nature ascert.ained without !"esort to the 
records themse1ves . '!'he excellence of any .such title plant, r;;ver and abr;;ve 
its accuracy and completeness in reflecting the records, ie the extent t o 
which these daily slips cover the information "flhich otherwise must be 
gleaned f rom an inspection of the oribi-'lal bstr umen-i;s or the recorded cop­
ie.s. 

All this, h0'1ieve;, s ti1l related onl.y to che cOllipilation of the "chai.ri 
of title", it did not imolve the construction, i.nterpretation, or lega1 
s.i gni!icil'nce of the varj ous ite!lls or instruments comprisinr such chain . 
That was the work of the lawyer. Only a lawyer v:.rsed in the intricacies 
of land law and of the laws governing related subjects-corporation law, 
Jll'Obate law, bankruptcy law, divorce 1.aw; in short, a host of laws, civil 
and cr.imin;;l, having a bearing upon the capacity of tha parties to tha 
transactions forming the basis of the title~ould authoritatively construe 
thE! instruments in the· chain and reach a concl.usion or "opinion'' as t.o the 
~urrent condition of the title. ~ot every l.21t]!i!r 11"as qu.~li.:-ied by- te1Dp9r-a ­
ment, tra.ining or experience to examine al?stracts e.na formulate a reliab~ 
opinion of the title . ilesides, it was often a tedious business which Cid 
not have a Uiliversal ap!)6al . It was natural tha:t a few lawyers in each 
community should become expert at this business and achieve a reputation 
for reliable work, thus creating a deraa~ for their opinio_ns . 

The concentration of this work. in the offices of a coinparath-el,.v few 
expert title lawyers iJ'l each comnniro ty created, in times of increased busi­
ness act.iVity, cloying delays in the ccmpletion of land tz-ansactions . 
~oreover , in the field of legal construction bf instrument.; affecting land, 
there is room for great· divergence of opinion; and wr_at one ti.tl.e lawyer 
would consider sufficient another "lawyer would serious]Jr question, engen­
dering· uncertainty as· to the title which often reguind costly and tima­
consuming litigation to alL'ly, Again, the costs of preparing a complete 
abstract of title to property which had passed through awmy Qlll'lers and had 
been subjected to amn;y dealings , plus the added costs of study and opinion 
by competent lawyers, were a 11 too often far in excess of those warranted 
by· the value or the property. 

This syste!ll of abstract of title and attorney' s opinion or certifi­
cate, developed as it has been toe hi~h point cf perfection over the past 
one hundred years, nevert heless has a!'forded an.d still affords a reasonably 
satisfactory method of establishine a merchiu!tabl e tit1e a~d is widely used 
in the United States t.o this da;v. It is the traditional l!let!-.Od of estab­
lishing a ''marketable" title- one that is a~ent: f r om the public records 



::e:'.'ore the t urn of the cem:.:Jry, h°"8ver, ex-verience sho.,e:: that t he 
abstract - opinion system of establiShl.Ill,; titla failec, in r.ia ny instances, t o 
meet the ever-increasing demand for a ready ana reliable evidence of title . 
For one thing it proved to be too slow in a time of rapid movement of real 
estate : it cost too much when the instruments in the chain of t 1tle ll'ere 
numerous ancl the abstract consequently over-exte:isive . lloreover , the 
l.inb ~lit;r of' the abstracter and <Jf the attorney -;rere limit'id t o o'll.ssio:i.s 
a.°ld :rista.lces of jucpnt which a qua lifted person snoulc not r.ave c.ade , 
11.mit!td ;;.lso to the actual loss occasioned by the error and then ool1 to the 
('l'!rso'l !'or who.~ :.he work vias <i?ne. The'1, t oo , '.ls a practical 11'3 ~t.er, recourse 
"~s l i,ited by the financial. responsibility or the abstract.er or attorney and 
t here were fe;v le£al requirements other than a bond . Eond and capital CO'.ild , 
i "I too many cases , be wi;>ed out by one substantial loss . 

'!'lro develop~ents then took place which ~rcatly exi~o1~e~ issuance of , 
and ulti:iat.ely n:attirially increased th& protection a!'.!'or:ied DY , evidence3 :>~ 
title . 'l'"ne first was t he ell.mire tlon of the abstract. by the issaanc:e of a 
•certificats or title" . This was inade possible by the devel~P".lent to a h-_;~ 
de&I'ee of perfection of the "title plant• coupl.3d ritn the u eat co:-tpeten,;e 
acquired by •exa'lliner s• 1."! the employ of the company in t.he pursuit. o: t heir 
7tork of abstract.in& t itles . These exacd..'lers had co::ie to be quite as eJ9€rt 
i."I const.:·aL'I!?; titles as the title attorneys were; and abstract. cora?llnies 
perforce also employee skilled a tt.orneys to asaist the ex;lr.L'lers in t.be:r 
work. ;.s a matter of fact , many such &XAminers were thamselve~ law trainee . 
Instead of preparing a f ormal abstract of t itle, sv;pported oy the opin.l.on of 
a title lawyer, the abstTact compaQY would compile , from its records, a 
search o: title, i'lformal in character but suffic~nt for the purposes o: 
its eY.aminers and , hanng reached a decision as t,,, t.he c-.i.rrant cond11' '.on o: 
title, would fw·:ri.sh the customer a •certificate of 1'it.le", in 1r. 1oh th!! 
company si!llpl,y cert.1.Cietl that frco 1t.s examination it founC: t.h~ tit.le to be 
then well vested in the present owner subject only to certain encumbrances 
noted therein. This could be done mch more qui.clcly anrl cheioply and n-t.h 
equal satisfaction to the average c:ustOll!er . 

There remained, however, the question of protection, 'Which was essen­
tially no different under the certii'icate of t,itle than upon an abstract and 
opi."!ion. The second development, accor dingly, was the decision of the 
abstra::t company to guarantee the tit1e rather than merely certify the cor­
r ectness of its examination thereof . For au.ch puarantee to mean much, it 
was ooviously necessary for the isauine company also to s hcnt its ability to 
r '3s;:>oru:I to losses U such should occur; accordi.Dgly, the company increased 
its capitalization and set aside reserves so that its Cl!:sto~ 'Uight feel 
(and be ) !>rotected in relying upon such guarantees . And, recogni:: i11.5 that 
t his innovation was in effect a contract o! indemnity, i.r: ., insure.nee, the 
laws governing insurance corapanie~ were in itany states ext.end' d t o such 
"title companiesn and they became sul'>.iect to supervision, llJul, tat ions upon 
invest!!lents an:! the issuance of securities, require:nent.3 of mini.mo ca:pi.tal 
anj reserves, and so forth . 
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At this point, and as a preliminary t o the consideration Of the lat<!st 
and most momentous step in the develoµ:i.;int ~ the science of asau:-in?. "t.hls 
to land~tbe pol.icy of land title ins•Jrance-it may be well t o contrast, 
brief1y, the covarage and pr-otection afforded by the cert.ifiea te and by the 
i;asrantee of title. By iits certilieate of title the compa1zy states that it 

s examined the pertinent piblic records and ce!'ti.fies that the title to 
the property, describing it, is vested in a certain person, naming him, 
subject to certain exceptions, which aro then enUllle~ated, such as taxes, 
easem?nts, restrictions, mortgages and other aatters ~hi ch it. .finds to be 
outstanding and \lllsatisfied. Also excepted are all the lr.ii';t.ers wldc:t are 
not disclosed by the JN.bile records examined, such as rights of parties i.TJ 
posse ssion, capacity of parties to. contract, undisclosed liens , matt.ers of 
survey and location, and the like. Sssential1Y, this is the substantial 
equivalent of the attorney's opinion reached upon his examinat.ion of an a'o­
stract o~ title, and it affords no greater protection-tha responsibility 
of the cam~ is contractual, that it has made a care..."ul se;;:ch and has 
exercised the requis"l.te sir.ill in reaching its conclusions. The me .. sure ot 
its car.e an<.! skill in "t.bis respect is tha.t camnonl-y exercised by oclier cOII>­
petent members of the samil irofession. EXcept in i nstances of gross negli­
gence this is, at beet, an indefinite yardstick; and the WY.:ertain outco1n9 
of a la>rsui t against · the company is not very sa.tisfactory protection . The 
burden of pr?of is upon the injure<! party to shOT' thz. t the er:·or !t:dicates 
negl.i&<ence amounting to a lack ct rem.usite kncwle<i>;-e and ski.U . 

lloreover, a perfect ti tie is . .;in unknO'll'll phenoirenon. There are many 
flaws in title which ordir .. arily ·would rev~ no s t;;r,,ii.og in court but, wr\.il 
passed upon, must occasion con..."u.sioP a nd dispute . It is a faculty of · some 
nioety to be able to say'in ad\~ce which of the innumerable tecl;nical de­
fects encountered in irearchin!c title Tiill or will not i:lt;mately occasion 
litigation or loss . <:v.er,r ti t.J.e compaey const<:r.tly is cali ed upon t~ de­
c ide which of these defects to s!')CJI and 11hich to eliminate . A '1:.00 generO\:s 
elimination of detects l!lllltiplies the risk o! losses; a too strict att i tude 
invi.tes the di8satis1'action of tha custoir.er. ~ a resu:lt, the company us­
ually recognizes a moral responsibility to respond to losses occasioned by 
it.s failure to sh011 1T.atters "hich subsequently are asserted to the detri­
ment of the titl.e it has repOI'ted, Nevertheless , the liability upon cer­
tificates of ti t"le is limited, qualli'ied and uncertain. 

By the issuance of a £arantee of title, on the other hand, the CClllJla­
ey f;;arantees that the t i t is vested as shOlll'\ therein and, as above 
sta d, it be.cOiieS acontra:Ctof indemnity (Title Insurance and Trust CQll­
pacy v. City o! Los Angeles, 61 c.i.. 2J2) . It is inore thall a guarantee of 
careful search and eld.ll.ful analy:iis, .it is a guarantee of the title of the 
owner. While i t will show the title sUbject- to the sameexceptions ;;-~ 
wouta a certi:ficate, it is an undemking to pay any l oss the customer 
should s ustain should the record title orove to be otherni se than t..s shawn 
therein, It pl.aces an absolute g:..iaranty behind the 1<0rk of the title CO!ll­

pany . It means that toe opinion of the company as tot.he validity of the 
title guaranteed is ·fbrtified by its agreement to make that opinion good in 
case i t is mistaken and loss should er.sue ir. ccnseque::ice to the custoraer . 



Thus I.he great advance o! Ul8 gu.;iran-.ee CNe':' the certificat..a was-...ani 
~s-:.ru.i. ii subs;.:.t:J.tes a cer~1n to:- Z..'I wr.ena:.n ;ra-"'dst.~ck o~ llabUity. 
/.nd, whil9 t.h9 lia:::ilit.y und~:- eitl':e:- would be subs~~al!y t.he sa.ir.e 
s!lO"-ltt it. O!ll!.t. an7 r e.!'erence t.o, say, delin:;uent =s a"°ins-:. the p:-O?!Tty 
which t he cust.oine!" ultiF.ately was required t o pay, the liability would be 
entirely difi"e!'ant •ere t.he error one of jud.§ment in 1gnorinft a defect 
which ultll-ately occasions a l~s . Under the ce:-tificave, 1t would firs"!. 
be necessary to esublis,h that t.he omission was negligen"L-one t.hat an ex­
perienced exan:.ine:- s~ould !'lllve ouest.ioned; while , u."lCler the guarant.ee , the 
!act. ot omission, Jllu~ proof of loss occasioood t hereby, would establish 
the liabillt.y of the coinpany regardless of any lack of skill i n failing to 
sho11 it. 

All of' the arran~-elll!!nts so f11r considered have one thfog in common­
such erotection ~ l.hey af!'o!"d is llrr~ to those :.att.ers ~ !!:! dis­
elosec by an exem·jnazion of t.Jie n!illc reccr.ds; and t.h9se r ecoras, ;:articu­
fuiY i.hosein th" recorder'sofica, a:e merely t.ranscri~d copies or O!"ig­
inal ir.s;Mlm!!nt.s -:.?-.e:.tselv~s no lonrer ava!lable fer i..'lSpectio.'I, Every pe.:-­
s::.n f«c!llar wi th ~'"~ records knows that tta-e cooy bg i:idden cafects wr =.h 
cannol. be dete--.:ir.ed by eXAcrl.n:ition or stud.,v of such records: de fect.s ar _s­
ing from !raud, fori!J:ry, i de n"tity, competency, status, limitation Of power, 
lack of delivery, fai l ure to ccc;>ly lfith lalf . tl~itt,e:- th~ abs:.ract., the 
0¢.nion, the cei-tifi ~ate nO!" the guarantee of title affords any p:-ot.ection 
;, ,:nir.st suer. rr.a t-:.a?"s , Tney are " o~f-record" risks 5.Dd, as such, not. Wi thin 
the con~ennilati°'1 of ~h ev~cencss o~ title . Yet t~ese err- record risks 
may be detern:ir.aoi va of t.'1e title . 

I t remained for th>! pclicy of title insurance to extend protection 
against such off-reco:-d riskS andi:.fi8S'Cope of this coverage is cont.inually 
eXpe.ndin•· Altho-.1,;h the use o~ st.:ch a pol!cy be;;an nearl,.v seventy-five 
yea r s a lto its ra;>id p:-~otion of the field has oc=ed durin& the past 
thirt y years, accelera·.ed by the increasin~ demand for the greatar covera ge 
it affO!"ds as its advantages become more widely known and appl"eci.ated , 

The deir.and Sor lrlder covera ge than t hat aITorcieci by abstracts , ce:-ti!­
i cates and euarantees was f irst felt in t he !Mger centers of population 
where the growth or corj)O!"ate ownership of l.and, the intensive iJnpr'ovament 
or land and the use of land and ui:rrovements as security tor the aare in­
vestment ot trust funds and insurance compan;:1 reserves necessitated great.er 
concern for and protection o! the underlyin P, title. The more int ensive use 
of land in urban areas likewise c:-eated greater complexit.y in titles- such 
thinp as Com?licated trusts , grounC! leases, encroachments, party wall 
agreoll1ants, net1 and novel easements above and belO'" the surface, complete 
utilization of the surface necess i tating close attention to boµndaries, 
building restrictions, zoning laws and police and fire regulat.ions . In 
sho!"t, s ubstantial investors in lar. e l'll.IJ:;ber required a dditional protection 
at a tilDe whe:'I the examination ot titles was becoming increasi n:il..v complex , 
This e.:lled f or title canpanies llith subs tan~ial means and adequate ?l.ants 
t o d vs such increased :protection, thus centering tbe WO!"k in est.ablished 
and p!'cgressive or~zations . 



Custo..,.,.. cema:1ds cou;>led r.it.h a !;TO'>irE: r aaliea1:.icn o! u,p :l ~~e11ua­
cSes o!· exiS1-in~ u:e1:.l:oes led rapiuly to t.llt> employii:ent. Of 1.itle ~nsuro;nce 
in U eu of th!! oU.er assurances ot title. Cc:i:pa~PS issuinr such policies 
in su'bsta.n~.i.al numbers anc U.r . e &mO'Jnts, and U!)On 1:.hf st.reni;th of whic!': 
vast. sms o! money chan£1! !-.ands tri t.h confidence, must necessarily be sub­
jected to the Sa:DJ: supervision and compliance -.ti t.h rec,ulatory laws as ot.her 
insurance c c:apanies . 

E'. TITLE l?ISUR.~-!C:: ffiOC?.52!5 

A title insurance policy repre11ent.s the cfinnl result of three succes­
sive processes: inves;ti igt. t.ic:-n of title, det.e.raination of the amount cf in­
surance reClllired, ant! 1.hP. pl'Otecticn or the i ns\u-ec , by the insw·er , e .·~inst 
possible title losses , The risk or chanc!! elements in titl" emaont.e, of 
course, !roe three princiµ;l SO'J.Tces : <.?rrors in sea rchini; the Tf'ICCrds , er­
rors in inte.rpre t ing the leGal effect of :instruoent s f ouml in the chain of 
title, and facts extern:.l to t M recorr. . kn insurP.r meets tN! first two in 
much the sal:!!! 1"ay a3 l:he ails~rer:t c-Qi:pan;1 . !t ..-ill have at 1 t.s dis90sal a 
titu plani;.-the Ia.-t !indint; 111echar.isr her~tofa:-e mentionod , It. will ha'•e, 
alao, a corps of care:f"ull,v t.rair.ed an1 experienced searchers a.nd examiners. 
It will ha•·e ca:ipetent legal asl'istance. The added elel"8n t of hazard , the 
l'Tamirition of the ri::tb 11hich lie ootsi<le the public re c-ords, which is the 
distinctive covera~e of the policy of tit.1£ instirance , reouires additional 
precautions which will be consit!ered in detail. 

Before consider.in <> such ~n.si~ or off -record Tisks, howevdr , SOUle 
f urther attent.ion inay be Given to the scope of covera -:e of the public r ec­
ords, wherein the policy,atfords the same orotection as the guarantee of 
title . The J:Ublic records include those of' every gov •rmeni. office o! whic-h 
the public is rei;c~ red t o t.:lke construct~ve notice, ThA r s corcls io 1:.l1A re­
corder ' s cffice are only a pa.rt . Wit.h reference 1:.0 lands 'belongj.nR 't.O Lh~ 
federal government thero are the land off'ice records both l ocal a nd in Wash­
inston, o.c. There are the numerowi r ecords of the State of California in 
the capital. Ther e are the tax records of every t axini: &i;enc:v whose levies 
constitute a lien on real p:operty-cSties, counties, state, as well as 
nlll!l&rous districts sueh u irrigation, reel.a.mat.ion and drainage districts; 
alllo special assesmnent districts the records of llhich are found 1n ci't.:y and 
county treasurers 1 otf'ices. There a.re the county and city cl.erka' records 
• here governmental. act.ion relating to land is recorded, of • hich zoning, 
police and fire regulations are eDl!lples . There are the offj ces of' count.y 
clerks where, among ot.ner thing$, records pertaining to corporations are 
kept.; and t he offices of t he clerks of the various courts, state and federal, 
in which are maintained the files or cases affecting titles-lltisa•ion in­
volvinc real property, or its awners , foreclosure of liens, partition suits, 
probate, tzuardianship and divorce cases, bankruptcy, and many others. In 
fact those offices are so nurerOlls and so scattered t.hAt. l-he usu«l ex.<.mina­
tion of title. cannot. possibly cover t.he111 all . Il. is ~11 known t hat upon 
the bankruptcy 0£ a parson all hi3 property, 11herever situated, passes by 
opera tion of law to the trustee in bankruptcy; yet it is impossible 1.0 i;earcll 
everv bankrupt~ court. in the c01.1n't.n·, to malre s ure the owner has not beon 
~ . - - ----



adjudicated bankrupt since a~ini ti t le . Aceordini;ly , Standard ;iol!cie!!, 
as do guarantees, except Crom coverage ce::-tain ratters not disclosed by tr.e 
r ecords ot tlu! district court or the federal distr.:.et., or the county, c::- o! 
t.he city in • hi.ch the land is situated. 

The oere exan1nati on, su=aruation and cwsilication of all this 
data-very instr1Jll!8nt, entry, action and decree, i-:rom t.he government J)iitent 
to the filings, entries and actions made and taken just the day before-and 
the postin& or all this information to the ( plAnt) records of the insurance 
com~ With accuracy, care Md fidelit.y is an undertakina of great ~­
tude especially in populous countie11-"1en, in Los Angeles County for in­
stance, recordings alone now approach a million instruments a y-ear , 

T,.is is ne>t alone a major ph)'l;ical un~rtaldng, eXU!nsive as it is, but 
an extremel_v delicate one from the standpoint of liability . Since the cain 
purpose of all this effort is t.o r ec l.assliy all of the :la u accordini:: t o the 
property affected, s o far as possible, it is readily apparent. that absolute 
accuracy is essenti&l t.o t.he pro~r performance of the function o~ collect­
ir~ (a'bstract1n4) the ~?"t.inent. date. tmd reclassifying (pos:.in£~ ii t o th!' 
land records ( lot books) of the insurer . Pree there on, t.ho insurer "ill 
place primary reliance U!>On its OftTI records (plant) , so t..'ia t i~ an ins t r u-
111&n t is post.ea to t.he wrong property, that inst.rurnent will almost certair.l,y 
be overlooked i.r. t.he lat-er process o! sea~chinl;, exaclnin,,;, repor:.i.-:i; and 
inscrini; the title to the pro;:erty. A not 1nconsid;,rable perce:tta~ ~ 
lo:ses on polid.es is direct.l,y attnbutable to misl.akes ir- i:.he per!orn~nce 
of this vital i\i.nction. 

The second f'Unction of great ir.iportance in the e;x.amination o! t.i tles is 
the interpretation of the instrW11e:its in the chain of title . If acouraoy is 
the pr£!le r eouirecem. of the posting p:-ocess , Jmowledge and experience are 
the inc!ispensable prsreqclsius in c onst.ruin1;; the '\'iilidii:.y and etrect of the 
inst.rWlll!nts in t.he c hain of title . It. mu.st first be ascertained that the 
necessary persons hava joined in its ecitecution- not just have sigied their 
names but have been correctly desi&nBt.ed as parties t.heret.o and have proper­
ly aclal01<ledfed execution thereof , The ill$truoent w st a:;r.i-e ~r t.~ be le;;;i!l,.., 
suri'icient. tc accomplish its illtender.I purpose, to identify the propert.y cor­
rectly and be cO!'.sistent "1th the prior title. I! it be a lease or trust it 
1:1ust have a valid ter.n and parpose; if it be a deed creating or reserving 
ilnmedia~ or !\:tu."'e intel"lsts , s uch 1nt.9rests mu:;t conform t o the l..aws gov­
erning thei r nature and extent. 

n is not a1n ys the lon:i; or compllcaV..d inst.rwrent which causes the 
inost difficulty , A deed !;rom A to 5 for life, rer.illnder to the hei!'s of A 
can be expressed irl t\'0 li,ncs anli yet require close s tudy of court decisions 
in m&l1Y jurisdictions over a poriod o! more than two hundred years ( t here 
b&in.> no exact precedent in Call!orma-but see Bixby v. California Trust 
CC!:lplny, deci:!ed in ~ch, 191:5, 811 Ji . C. A, 297) before the c onclusion can 
safely be r8'1ched 'lrhether, aft.er delivery of such deed , A and !I t o;iethe::- can 
convoy a good tit.19 to the excl12Si~n of the ultimat.9 heirs of A. 



in recent years increasing use has been made of the trust. fO?;n of ll'.an­
a;;e.ment and d:.sposit.ion of real proper;;y and di:stribution of t.he .L'l~:>me- '<nd 
avails aoor:g beneficiaries . Such trusts µrovide in detrll the powers wh.ieh 
the ;,rustae·s may e~ercise . It. is expre$s 1aw that act s of uust;,es i.n con­
travent.ion of such t.rust are void. (C .C. 859) ln any transaction ir1\·olvina 
deali."'>gs vd.ti\ or dispositions of ll!"Operty by s uch trust.ees, car.; must be ex: 
ercised to determine that the transaction is consisV..nt with and not i.n ex­
ce;;s C!f the pomirs cC!nferred on theo. 

The third function of importance in exami."'>ing titles is t.he inspect.ion 
and analysis of all judici al proceadings a!:tecdn~ titles . These occur -;>er­
iodioall,y in every chain of title·: probate proceeclin,~ , 1n case of •he 
death, lllinorit.y or incomi;et&ncy of somecne oonnecoed with t.he t>it·1e; ban.!(­
rupvcy of a party, foreclosure of a mor tgage or mechanic is lien; divorce, 
affecting homesteads, corr..J!!Wli.ty and often •he apparently se:par«':.e estav.i of 
married persons; condemna~ion and pt.--titi<m sui ts; ciisp..iws over boundaries , 
encroanhme.nts, building restrictio?'.s.1 cor.mnmt •Y driverrays and C1ther ma:tters 
not otherwi se disclosed by the records; specific performance ac~ions dis­
closi."l!J off-record contracts of s ale; and amon.:: any ntimber of ether types ci!' 
li:ti~ation directly or indirectly affecting t.itle , quiet tit.le s \i:i.1's of all 
kinds and such purely personal actions as suits 'for money resulting in judg­
cents which a.>-e afterwarcis eijforced by execution sues of land. 

All such woceedim;s mus<:; be ex4l!dned "henev;r :Land is involved therefa 
or a~fected thereby and tlie:ir existance is disc l osed. of recC1rd by lis pen­
dens, a r;-tac!iment, me:::hanic 's lien or otheT rgcord ~"i.Cenca; in fact, a11 
such pro~eedings are exroni:ied and :POsted by t.itle insurer s because of their 
off- record coveralbe to pa 111entioned later. T"ne examination of such proceed­
ings mus t take in~ consideration t.he nature of tbe action, the necessary 
parties treroto, the jurisdiction of the cow-t both as to i::arti!!s and sub­
ject mavter and as t.o any limi.tatiC!ns upon the power of the court to rende?" 
specific relief, For instance, it must api;ear that the court has acquired 
jurisdiction by due servi.ce Qf process. Thus an execution sale and deed 
coulci not be given effect if based upon .a money judgment against a nonresi­
dent a!t~ publicati.on of Stlr.ll!IOns in a siJnple suit for money. Yet if, in 
such sit.t, pu"tllicati.on of summons had followed the attachment of specific 
property of the def e ndant and t he court in due CC!urse bad ordered such prop­
erty sold to satisfy the liability of the defendant the sale would be l.e;;al . 
The decree of a Jll'Obate court dstermining the validity of an assBti.on ot 
title adverse to the estate cannot be accepted (unless ~e adverse claimant 
be the representati ve of the estate) far the probate court does not other­
·wi se have jurisdiction to detendne such adverse claims , 

The examination of s uch proceedinwi must also incl ude a determi:na tion 
of the exact nature of the :relief awarded and its effect upon the title; 
whether the jud€)Uent is final or still.subject to db-ect atta.ck, It is 
often unsafe to rely upon a jud~nt that is not final; ii; could very possi­
bly be reversed on appeal and a retrial result in. an entirely different 
judgment. On the other halld, in inany cases i t is unnecessary to await ex­
piration of the period of. direct att ack (i . e . , the t:bn<.l "Iii thin wbich to ap-



peal, to move to vacate for i;nadvertence, ~stake, etc., or tc set aside de­
f ault jud~ents~c .r. . F . h73, L73a) because of the unlikelihoOd of any such 
attack, as, for :instance, in an ordinary uncontested probate sale or simple 
decree of dist.ribution, Considerabla discretion has to be exercised, how­
ever, in making such decisions. 

A .fourth important function in the OO<Amination or titles is the consid­
eration 0£ all 9ata pe:'tainirt;; tlo unpaid truces and assessments . Tax re'cords 
are scattered in many offices; tax descriptions often va...ry mat.erj,ally !rom 
record d!lscri.ptions; tax ci;;eds are noi: always issued, not al.Y;a:,-s. :recorded. 
Protest and invalidity suits , bond f ·oreclosures and treasurer's sales may be 
outstanding, T'nere may be overlapping asses·si:rents or .assessments and bonds 
issued under more -than one of the many imironment end bond· acts . T-aei; and 
assessments do no':. ordir.aril;I• ou.tla.w by lapse of ti.'l!e and so cannot be ig­
nored even thouJ?h .enforc ement may be barred, There are exceptions t o this 
statement (see chapter on T.axation) ; it is enough here to state that the sx­
aminat~n of t.aX.!lS and assessments requires great care .for the special 
r~o~ that t heir enfc~ce~ent~ if valiC, result~ in the c~eaiion of a ne~ 
t itl9 and tr..g extin<r.tish!:l!?nt 0£ pr<.~tically all prior private 'inte!"ests s c 
that, if overlooked in insuring title, the insured mi.gilt easily suffa!" the 
complete loss of his 'property and the insurer be required to pay the full 
amount o;' its pcllcy. 

C. PRO'GCTIOll .'c~S: OFF-.!'2C(..RJ) ?.JS.KS 

The outside or off- .recore r i sks which. can be insured <- g;;ins-:. by the 
pclicy o.f title insura."tce alone among t he recognized means of assurir,g title 
are legion-consequently it has been necessary to discriminate a.n:oog them 
and to develop several types of policy varying i n their coveraze of s uch 
risks . In a majority of cases, however, c oncern is cente:-ed upon certain 
more or less co.m:ion or usual o:'f-recorc risks and a standard form of policy 
used " hich a.ffords protecti on a gainst the!n, while at the sal!'.e time excluding 
risks which the insured himself ordinarily can safely take , other forms 
o.f policy have been developed .to protect t he customer against the latter, 
but the assumption thereof entails addi tional investigation on the part of 
the insUI>er for ll'hich extra premiums must be charged. Consideration, ac­
cordingly, .first "11111. be g:i. ven to the coverage of ·the Standard policy; fol­
lowed by discussion of the extra-coverage, axtra-premilll11 pclicies . 

The principa'l off-record rislcs which the custaner h'i.in.~elf has to assume 
in relying upon abstract-opinions and cert.ificatei; of title inhere in most 
t:l'ansactions , These rela'te to the identity, competency and powers of the 
parti es to the transactions reflected in the chain of title and to the bona· 
fides of each such transac• ion. Thus , the hazards which the policy of title 
insurance pz-imarily was developed to cover relate to the identity and capac­
ity of the parties . Every such policy protects a bona fide p.i.rc)laser or en~ 
cumbrancer a gainqt forgery, faJ.se personation or dealings in title t o land 
by a name differing :from that in which title is vested of record, and like 
protection a~t loss due to lack of capacity on the part of any party to 
aey transaction involving t.be title to the property • 

• 



Everyone kDO!l's that a .forged dead, or one not executed tt,· Lhe r eal 
owner , even though it be eigned by a person of the same na:ne, is ineffecti ve 
to pass the t i tle-indeed, has :no lega l effec.t whatever . Yet such a deed 
ltill have the "appearance", -ori the records, of being j'Jst as eti'ective as 
one properly made by the true owner , The hazard of forgery or false person­
ation somewhere in tne chain of t U1e is, of course , a sarious off-recor;i 
risk, and insurance against such risk a substantial cont.ribution to the pro­
tection of the customer, It is not a risk llght1y to be undertaken by the 
insurer; and title insurers take constant precautions to ;.iuard a 11:ainst loss 
due thereto, As an illustration, reference ir.ay be .made to the requirew~nt 
of many insurers that, in every transaction, the parti es personally sign 
s tatements of identity; containing es.sential personal i nformation at:oot 
themselves , " hich is· preserved in the files .for f!ltl!!'e reference , Such 
statements have proved to be of great val-at' in establishing the bona fide.s 
or subsequent t:-ansactioos 1 as well as in eliminating .many ap)'arent defects 
or title involving persons of similar name, besides affording a ready refer­
e.nce for comparison of signatures, ascertainment or marital sutus, alien.age 
and the like . 

1'h6 c copetency of parties to transactions in land is often a matter of 
vital Uiport of -.. hich the p.i.blic r.ecords afford no clue . Competency in­
volves questions of minority, :insanity, death or ;:iresw.ed deatr. . Dealings 
.,.:Lth or disposi tio= of land by a person under the age of 16 are void; by 
one over 18 and under 21 (un1.ess a married woman) at lea.st \'<>idable . Such a 
transaction by a person adjudged incompet.ent. are likewise . .,,oid; by a person 
incompetent in fact, often voidable, if not v oid. 

Chardianship proceedings may be pending in another county or ano1Jler 
state; no evidence thereoi' -.1.1.l, in maey cases, appear in the r ecords of the 
county l!here the property is situated. An interested party may have been 
missing for over seven years; there is a presumption that he is dead, yet 
that pi-esumption "lli.11 not support the probat.e or his estate , ,.ill not bind 
him ii' he reappear . 

The status of each person invol:ved in the chaio i s of f?'eat. importance 
in passing on titl.ea. This ill readily appr-eciatod with re.rerence to marital 
etatua-the obvious necessity of the joinder or the wire in the clillposltion 
of camunit;r propert;r, i'ar instance; but it al.so arisee in cases of bank­
rGtcy, tor example tbe rul.e that propert;r inherited by a bankrupt within 
s months after bankruptcy farms a part or the estate in bankruptcy-an ex­
ception to the nue that one need not examine the record!! antedating acqui­
sition of tit1.e to ascertain if, perchance, a person has undertaken to de.al 
with it before he acquired title; in cases of .alienage, as lthere a person 
ineligible to citizenship acquires title, thus subjecting it to escheat 
under the alien land law; or • here a "blocked national" attempts to effect 
a transaction contrary to ~rtime Treasury com.ro.ls; or where an unincor­
porated association, such as a coumon-law trust or religious society, or an. 
;i.ndividual doing business Wlder a trade name, takes tit1.e in t.he fictitious 
name employed to designate it or him, contrary to the principle that legal 
title cannot vest in a fictitious entity inca-pable of acquirin~ title, even 



.s 

thoug)l. the indi vidual or association, by -paying the c.onsiaeraUon, becomes 
the equitable owner . 

Close atuntion must als o be given to the pcwers conferred up0n at ent-s 
and fiduciaries under powers of a ttorney-, trusts , and tlle like and, by law, 
upon gov~rnmental agencies, corporations, pa.Ttner~hips an:! other associa­
tions . A:n example that recurs with great .freqiiency i s -t.he question of t he 
power of an agent, tr-Jstee or public body-, having the power to lease land, 
to l.ease for the devaloµnent of oil. or ga.s or, under trusts , 1.0 lease (for 
any purpose) for a term extending beyond the duration of the trust, 1.u1less 
the declaration of t r ust specific~ so provides . The powers of a domestic 
or .foreign corporatLon may be 1.nr.apPble of exercise through ex;ri.r'itlon, sus­
i;er.::;J on or forreit'.lre of its cbrrt1:r altl1ou(;h this will nOl!J-.er'! appear in 
the public records of tte cm.:rtJ/ .,..here i1.s pr operty is si t.uate<) . A married 
wo.man may ~or.fer broad powers upon P.er attorney-in-f~ct in ~he <iis ;><>sition 
oi her prope:-1.y, yet such pen.er 'lliU. not be s ufficier1t to enabl e hilr. to join 
on her behalJ' in the disposition by- her husb<illd of commiu-.ity Foperty unless 
it s pec~fj "a1 J y so provi• les . 

Deli,·ery is an essenr.ial elerent of ti~ ·1: l 'ldity of any i11st.rument ;, : ­
fe ct.ing tha title to i•eal iro:perty-Celivery wii..h intent to p&ss ( or cr..art,ie ) 
the titl e , yet this vit<-l act r.anr>ot. be es!.ablishec b;· the public records; 
r ecor dation of im insr.rument bein.: only-. oresump1.jve of delivery ant.I th1s 
presU!:!pt.ion rebut.t.able . A deed executed in bic.nk can or.l.y be . com.,UAted by 
anothor under wr{i:.t.en ;.uthori-:.y in t.n<.t rt1>]aTd, "'-'1ich Ylill seldom app<;:ar of 
r&<" '" !"'d . Cross-~~~, t..~eir operat1on c:onl!i.l icfneC uyor. the hapr..enin~ of soce 
f1:.t::re eve.-:t, arc ine!'fect~ve, as are dee6s r-lacec in escrOll an r; deliwreci 
in disre,;ard of the conditions.-the1·ec f. 1. So , Cal . la" Rev , 32) . 

Then there ar·e the laws of the l and, .federa-1, s tate and loeal, hav1ng a 
diro;cr, and inr,ima;.e- iinpaci:. upcn the :.itle '"' propcl't.y anr! requi-:-i·ng ocr.su·nt 
s tudy and at.t.em;icn in order to prot e ct persons c.ieallr.g with land, who deal, 
i r. i s t.nte, with presumed kn<7~ l.ed.~e -.here of-for ev_eryone is presumed t.o 
know the law-but in a l l too many cases without a c l~;!.l" a!)precia-.i on er 
their benrinc upon t he titl~. Again it is hardly r.s.cessary to inen-.ion the 
often comple-tely 11 off~record11 inter.est Of a wife irt property standing of 
record in the husband. Consj der, however, the many t echnical rules relating 
to joinr. tenanci es, to hoJDesteads, to partnerships, j ust to mention a !e11, 
A difficu·lt situation is created by the possible lien of f ederal estate tax­
es, which ari:ses at t he instant of death, requires no notice t.o anyone and 
is only released by paym<tnt or throu€tl such arrani;.-eruents 1'ith t.he commis­
sioner of i.ntern..l re-ve11' " as are sanctioned by the revenue laws . The title 
of even a 60od faith pirchaser, under probate proceedings or otherwise, is 
ne~erthele.ss s>.ibject to such a lien . 

The list. o~ laws wl:)ich :in st be considered in pass1ng on titles coulc be 
extended indeffo::tel:v.: as co-.lc tl'B ci.<:cisi.ons of apµilla~ courts, .i'.avine 
the force of la·•, 11t.icil l!lllst als~ be studied and noted-f or er.ample, the 
r nle that the enJ'orceit<?nt of a deed of trust by t.rustee ' ~ sale on de.!'ault 
Will not elirinate an ~dmitte<ily subardir.ate lien for fede,.al incar.£ taxes . 
( r.;et . U:'.'e. Ins . Co. v . u.s ., 1:7 ret.i . ( 2d) .JU\ 



Not the l eas t important of the risks againat which a policy of tit.le 
i nsurance affords protection are the costs, expenses and attorneys 1 fees in­
curre d in defendini;: the title insu!"'ec by the policy ag--«L"!St the hazarrls of 
litigation. This protecr ion i s in addition to the stated liability fcrr l oss 
of title ano i t covers the defense of unsu~ssful attacks uwn the title a.s 
well a s tho .. e having merit , A 1'el l known example is the recment efforts 
of t hose " ho persi st i.n laying claim to land cove.red by the Spanish and .l!ex­
ican grants, not,.ithstanding the innumerable occasions upon 11h1ch t heir va­
lidity has been r eiterated. A s pirlted a ttack of this ld.ne can 'pe very ex­
pensive to defenil , necessitating the recompilation of al l the data support­
ing t he grants and the exposition of the history, la"s and prior p:z-oceedings 
!:Oing to establish t he integrity of the t itles predicated thereon, Again , 
differences over the interpretation of lnstrUXllents in a given chain of title 
often result ill litigation unfores een or unanticipated at the time t.ha policy 
was issued. Title insurers promptly and nllihgly defend such lltip.tion 
whenever title insured by Tihem is celled. into questi on . '!'hey also initiate 
litio;ation designed to elll!linate claims and clouds on tit.le arising out of 
matters insured a t,o.i:nst b:· their policies. 

The protection a fforded by the Stanmrd policy ir,ay <>ls o te determined , 
however, by the o:':f -record matters against wh~ch i t does not ins-.ire . The 
St<ondard form oi policy of land title insuran~ ir tteneral use i.n Celifre-r.ia 
( the C. 1. T. A. -e..liforirl.a Land Tit.le Jlss.ocia~011-form) does n ot insure 
a.,;ainst: 

l . Loss ansl.Dg f'.l:om deieots or other matters concarnini:; the title 
knOl'fn to the insured to axist at the <ls t<t of the policy and not 
theretofore CO!!'.!!!'.l."licated i.n " rLting to the insurer, No one co'<llrl 
undertake t o protect a person agtinst facts of -w!:ich he is cogii­
zant and does not diso'.Lose . Insurers are not mind readers . Should 
a man knowingly buy land Crom a s ixtesn-year- o'.Lci, a fact not known 
to the i!lllurer and not disclosed in its examiJ'iation of t he ti.tie , 
the buyer could hardly expect the .insurance cc:mpa.ny to indemni:l'y 
hiJ!l a ;;ainst his Oll'D folly, s hould his purchase be nulli.t:ied, There 
are, ho,.ever, ~ instances of a less obvious cl\aracter, llhere tbs 
failure of the insured to canmunicate to the insurer essenti.111 
facts pertaining to the transaction relieves the insurer ~ liabil.­
ity for loss attributable thereto, This "ou1d be true where the 
transaction 1'as induced by t.he fraud, d.uress, undue influence or 
mista.ke of the insured.. I t wou.ld be true where the insured dealt 
flith a person knowing hiJlt to ba marr ied> where he nevertheless held 
ti.tle of r ecord and !lll"ported to deal 'Iii th it a1!r a single man; 
where the insured knew that the person be dealt 11ith was under some 
disability unknown and undiscl osed to the insurer . Indeed , aware­
ness of this limitation upon the liability of the insurer has led 
careful persons to make a full. discl.osure o! al.l circumstances per­
taining to transactions on " hi.ch they seek the protection of title 
ins:urance. 
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2. The Standard policy excepts !rom coverage ea8ements and lie.ns which 
are not shown by the public records . This exception s ~ems from 'C!!O 

factors-!irst, a good faith p.irchaser is enti tled to rely on the 
piblic records, and title acquired in good fai~h and for value 
Without knowledge or oft-record interests and liens will be super­
i or thereto; and, second, ease11ents apparent on the ground and 
liens, 11uch &11 mechanics' liens which can be anticipated by obser­
vation or construction in progress upon inspection of the premises, 
fall Within the further exception from coverage of facts which such 
inspection will reveal ((3) and (4) bel011). Thus, if a irivate way 
is appi.rent fi"om an inspection of the land, ar a 'poll9r line actual­
ly crosses the property, or a building is in course of construction, 
suggesting t he possibility of unpaid materialmen's or laborers' 
claims, these things will be readily ·apparent to a person about to 
deal with the property and with which he accordingly is charged 
with notice as fully as though such rights api:;eared on tha public 
records . The insurer w:iuld have to make an inspection of t he land 
to be able to insure agains t suc!i off-recard ease11111nta and liens, 
and ti!e Standard policy is issued without aey euch 1.nspec~ion. As 
will be shown, such 11Jatters are covered by the extra-coverage , ex­
tra-preJllium policies discussed bel011. 

3. '!'he Standard policy does not cover the rights or claims of persons 
in possession of the 1.and 11h1ch are not shOllD by those piblic rec­
ords 'l'hich impart constructive notice . Here a grdn, such rights can 
only be ascertained by inquiry of the parties in possession. 
Rights o! persone in possession are, trOJ11 the tact o! possession 
al.one, just as effective agilinst persons dftal l ng nth the land as 
are rigjlts evidenced by the piblic records-. Possesl!ion is con­
structi vs notice of all the rights which the .person in possession 
actually has just as fully a8 is constructive notice by the rec­
ords. It is incumbent upon aeyone seeking to acquire an interest 
in land to make inquiry of all persons in poaeession thereof, and 
he is deamed to have constructive notice of all facts • hich such. 
inquiry would disclose . Such pOssessory rights might exist under 
an llllr'eoarded leaee or license, might include r ights under a modi­
fication agre91l&nt pert&i.ning to s uch a lease, might include an 
option to pircpue the land or might depend entirely U'OOrt adverse 
possession ag;;.i:nst the inblrests of t .he true oirner , I! there is a 
billboard on the land, inquiry or the O'llller of the billboard may 
disclose tnat .he 111 paying rent to a 11tran$'8r to the .record title; 
and inquiry of such stranger might disclose that he holds an unre­
corded deed to the property from the record owner. As, ur.der the 
Standard policy the insurer does not make an inspect.1.on of the 
property, the rights of parties in possession are l'\ot covered and 
this risk must be assumed by the insu.>-ed. Since in most cases thl! 
insured 11'111 have inspected the property as a nonial. incident of 
the transaction and will thereby have become conversant with the 
character of ·any possessory interests, he 11ill ordinarily be lrlll­
.ing to assume the ruks incident thereto and 11Hl not need extra 
protectiorl, othel"lfiae r.e will -procure the extra coverage neceS"sary 



t.o pro1.e~t him ii1 bhzt reear d . 

L· . The s:t.<.n<'.az-<1 pollcy does hot CC"1'er the f ncts, .:-j~ht. ·., int.ere~ts; or 
claims 1•1hich are not. sliown by those pubbc """ords Vihich Ulpart 
construct jve noti <·-0, but wl:)ch coulri be asceM><.i.hed by an jnsi:..c­
·tion of I.he l a n<l or by ir..nkini; inqlll ry of persons j n pcssession 
thereof, or by a ~orrect survey . It. will be obse,.,·ed that these 
except.ions are, a .pin, relht.ive to right-.'< vrhich ar& apparent. on 'the 
j,,TOUnd, .'lnd whl ch •.il J be observed by tM i nsured as a no.l'.'lllf.] inci­
dent t.f t.fie t rnns<>cti on. :in which he is ir.t.erest.e<l . He has become 
interested in t.hat p.lrti cular p: reel oS property as a prOsj>ecti ve 
hom, or f nvesUt>ent., or as see>.:rity Sor t.he loan of ·money. lt. i s 
the land wit!! whch he is :really concerned; it is but. an inddent 
thereof t '.lat he see!'.s 't.he prcte ·tion of title insu r<>nee, ;rl.1tarily 
·assu:r,.nc:e tha t the t.itle thereto is 1tarketable . T'ne ~vsical 
charact1.>r istics are elements that appeal t.o him and a; to which he 
is norw.all;v the be:;t. jud,:;e . lf :It is a lot in a s ubdi vision or a 
parcel. in a built- up nel ghbcrhooe, he i s no'I. -c;oo much cvnce:'nec 
l<i th hiciden c!efecl.s i n oounartri es / in surveys , in encroachmcm.s, 
and such matters . He c£.n bl.(y or build -with reasonable assurance, 
as a pro.cthal m; tter, tr.at h'l "111. not be disturbed. If, however, 
he conteTI pla....,s :.n1ch use r:w e·njoyment of t.he propert.~· thilt he i>:ill 
require s ubst..-rntfally t'he entire -µ:ree l for his purposes , a.3 where 
he e.'('pects to erect improve;.ients whicll "ill occup:r -.h<i whole ar~a , 
say an apa.rtirent !touse or offic:e bu.J ldin~, built. exc.c-c;l..v -i.o --;h'l 
banndr.ries , he re..,u:lr es flirt.her assurances as to -:;he exact. location 
of t hose bound• r.ies and needs to be sure t.hat bu.ilciit>gs on a djoin­
ine prQpe:rty do ·nct. encroach on his . Th.is necessi-i.a tes a ca,reiul 
survey, requirin& t.he servir.es of c<Upetent. survt1yors or civil en­
i;ineers . Tit.l~ oomp;:<n:i os do. not ordinarily rende:- such services 
in any case; but, in specia l i.nst<tnces , will insure a,_;.;inst. suer. 
mrlter:s :if turnished a correct sur.,.ey. 

5 . The Standard policy does not_ cover ininin& cl.aims; resorvc;tions in 
patents; "li ter right s, claims or title to m ter , whetbar or not of 
record . One does not !?llcc~mt.er mi.nine cla.ims or reserva tions in 
patents to proi;erty' originally embraced in the Mexican grants, nor 
would such cl.a~ or reservations b9 of aey illlportance in c ormec­
t ion with the title to urban iroperty. In cases 11here they would. 
be or becoirie important t heir existence should be ascertained-as to 
mi.nine claiw.s by a careful inspection of tl1h land itseli', particu­
larly in areas wr.ere mining has at one time .or another been pur sued; 
as to reservations in patents, by a .re-e:xall!ination of the patent, or 
the :record. thereof, and or the particular la11s under which it 1<as 
i ssued since, if the law required the patent to contain certain res­
ervations, such reserv;;tions may have becol!IG effect i ve by operat1on 
of law even thoui;h actually omitted f r om the patent in question. 
Water rights depend upon too many elusive factors to :make i i. passi­
l:>le to covor them in t h!' Standard po1J cy, and even a ;;pod record 
ti t).e to ,. ce1·ta.ill amount or water gi ves no .assuran~e tr.<>t t he ~u;>­
pl,Y i s. adequate or ava.ila'ol.e . 



b . Tiii! Standard policy does not cover acts or :'egu"l;;tions of an,)• i:ov­
ernr,anul a , ennv r egulatins the occup.snc;; Cl' use of the land O?" any 
i..H!ild.inE or s t~ucture t.rP-r-eon, such as zon:!.ng ordinan~s . •:i?";il~ 
important in relation to t ill? use or prcperty in 1n1.1ny cases , .,nJ 
therefore having a bearing upon the t i tle and binding an owner the 
same as other laws, it bas not been found practical to att.er.1pt to 
extend the covera ge of title ip.surance to the inclusion of such 
regula.tions , principally bec.ause the rei;ulations are constantly 
being chanzed, so ti.. t a p:>l:j cy written onP day correctly ref.lect.-­
ing ,the regulat ions then in effect would be ;good for t.1-iat day only 
and coulr; give the customer na assurance whi. tever tha i; they woul<l 
not be changed the next day , 

The oft-record risks which are thus not covered by t he St.andard po1:J.cy 
of ·title insurance can, hmwevat, be insured against by a title insurer, 
either by the insertion in the Standard J>Olicy of a sj'.lecial endorsement 
undertaking such extended coverage or by the employment of special. fonns of 
policy. 

E, , SP.::CIAL ENDalSi:J.!LliTS 

These are furni shed, l.ll proper cases f or such situations as: protection 
to 1.enders, not afforded by the Standard policy because of the exception of 
liens which are not s hown by t he public records , agai.."l.51' t he a ssertion of 
priority by a mechanic's lien claimant-limited however, to i nsurance t.hat 
the lender's mortgage or deed of trus• has i..,en recorded prior t.o the incep­
tion of the work of :Improvement and of which such c1.ailll of lien emanates; 
protection of the insured against forced removal. of encroachments upon ad­
joining land-of particular importance t o lenders ,who do not want a part of 
t he securicy dest royed aft'.!r the loan has been made, as for ins t ance where 
the wall of an apartment house is buil.t, say, six inches over tr.e s ide line 
of the lot , but th2 insurer .is willing to afford the lender such added pro­
tection because of lapse of time, wa.iTers or other c onsiderations (usually 
off- record, as is t.11t1 encroachment itself~ indicating that no action to en~ 
force removal is likely to be made or sustained ; insurance against loss by 
reason of an existing violation of private building restrictions , based upon 
an inspection of the property and the neighborhood, and relying upon lachBs, 
waiver, abandonnent, invalidity, changed conditions or other persuasive fac­
tors . These are el<aJllples of situations giving rise to special endo?-sements 
which can, however, be adapted to 81\y situation where the insured desires 
special insurance agai.'lSt a particulal: risk, 11hether on ar off-record, which 
the i nsurer is willing to undertake. Such an endorsement is specially aJ>­
propriate· where certain defects in title appear of 1:'ecord, and ara knoim to 
tbe panies, so that omissi.on of all mention thereof in t.he policy wwld be 
improper, but where the insurer is reasonably satisfied the defect will 
never occasion any 105$ , The defect., accordingly, is noted in the policy 
but; an endor sement is adci!!d protecti ng the insured f rom any loss occasioned 
the reby. lll>tstratiollS of such defects on or off record , llliGht [>~: unlimi­
ted restrictions upon i.he use of land 11hich for various reasans are !mown or 
believed w be unenfor ceable; easements of recor d but long .in disuse and un-
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likely ever t o be claimed; e tc . 

F. A. T. A. AND FtJU, COVl:.."'ltAIE POLICIES 

In section D it was expLrlned that the iroteotion afforded by 1he 
Standard policy i.s subject to certain standard exceptiorui of matter s not 
covered or insured against; and it was stated that these risks are, 1ri t he 
lllilin, matters which the customer h:imseli' can assuma as a result of his own 
:inspection of and fami1iarity 1'it h t he Jll"Operty. There are occas ior.s , how­
ever, where the customer cannot or will oot ass\DDe such risks and s pecial 
extra-coverage 1 extra-premilllll policies have been devised to assume mos t of 
those ris.ks . Perhaps the first customers to r equest such added protection 
• er e :institutional lenders 81.tch as t he large eastern life insurance compa-
1'.liss who lftlre not in a pos.i t.ion to make or rely upo.n persona l inspection of 
the property, and f ar whom the American Title Ass ociat i on f crm of lender ' s 
policy (A.T.A. policy) was de vised which, in addit ion to the us ual covera i'e 
of the Standard policy ''rul.ed out'' or eHmiMted the standard exceptions 
referred to in para,;raphs (2) , (3) , (4) and (5 ) of section D, SUcj'.ll'a, viz . 
off-record easements and liens, right s of parti es in poss ession, tights and 
claims which an inspection of t he land or a, correct survey thereof would 
sh0ll1 a.nd mining cla.ims, reservations in patents a,nd wat er r ights. Tnis 
extended e overa,ge 1\'as made poss ible by the a cceptance by tlle i nsurer of the 
responsiblli ty of ihspectin& the p:-opert( in ea,ch case, as well a,s a compe­
tent survey (not p:-epared by ·the insurer) and of determinl.ng whether any 
BUch r ight s or claims existed and, if s o, its nature and ext ent. 

Interesting prob1.ems have. been encountered in providing such adde d pro­
tection. In one instance the exi.atence of a heavy underground tel ephone 
cable was not disclosed by either aUcrvey or ca.reful inspect ion; it was onl y 
discovered""iiiien, after issuance oj'. t he policy, excavation with a ·st eam 
shovel brought it to light, nea,tly s evered, disrupting trn tele phone s ervi ce 
a.ild .necessitating costly r epairs. Perhaps only an experi enced lineman could 
b&ve divined i ts existence by the eJdstence of specia 1. ma.rlhole covers in t he 
vicinit y . Certainly the average person rel.ying upon his own examination of 
tl>.e property would hardl.y have s1JSpected i t r an under.neat h that particul.ar 
parcel; 'l:here i.!I a legal pri.nciple that certain bUcri ed wat er lines and 
eewer pi.pea are "rtaible", though canpletely hidde.n f ran the sllcl"face, simply 
beca~ their Uclle is reasonably necesaa,ry and continuous. Such lines may 
connect improvements loca,ted on aqjoining property on one s i de with a inain 
in the street on the other s i de , tlu.Ls running directly across the land -under 
consideration. Again, only exca,vating will revea,l them, yet en off-record 
or implied e ase.ment may llltist, pre.venting removal, to the amaz61!lent of the 
innocent oimer or the l8nd. 

Inspection or survey often discloses a variety of encroac bnents such. as 
overhan ging bii.ildings even, on occasi on, one which is wi thin the lines at 
ground l evel. but daparti ng from the perpendicular so as to encroach 11pon ad­
joining property severa,l. stories up; architectUcral detai ls, cornices, flag 
poles, .fire esca.pes, hydrants, signs; pe.rty walls, boondary f ences or tre es; 
commwlft y driveways; faulty surveys; and evel1 street s, improperly cent.ered, 



s o t hld t hey do not conform with r ecord eas ements, s hortages ar exces se s on 
~he goound, s o thal. JilYsical il:lprov=ent s occupy parcels di!'!'er ing from 
those appearing of record . 

Th.e Full Coverage policy prorldaa the llUDll pC'Otection to CMnera that 
the A.T.A. form atforda lenders; in each il'lstance th~ policy fee i s approxi­
mately tWice that of ~ Standard ! oni or policy. Both tbs A. T.A. and Full 
Coverage policies l end thamaelves • or• readily to urban and subdivided hnd 
alt.hOOJ.!1,h they can, of course, be written on rural property; and, while unim­
proved proper ty cia,y be covered, they are • ore in demaM • here improvements 
have been made . 

!t must not be i nt'erred, however , t hat by the siJnple expedient of pro­
curing such extra-coverage, extra-pr«nium title inllurance, a broader protec­
t ion a gai.'lst kncnrn or disclosed detects can be obtained . The coverage of 
matters shoim by examination o! the public records, mal.ters afreoti.ng the 
CO!llpetency or stat.Ii.! of parties t o t.he t itl e, and particularly matters re­
veal e d by the inspection and survey, • ill be shown in any s uch policy. If 
a lessee is in possession, thoug.'l no lease a ppears of r ecord, his r i ght.a 
will be snO'lll\, not i nsured against, as also wi l l be s hown oft-record ease­
ments , encroachments and whatever else appears to affec t the titl e. The in­
spection a.'ld survey siJDply enable the title 1.naurer to s \lbstitute i t s train­
ing a.'ld erperience in ascertain:U\g, weighing and reflect i ng off-record mat­
ters whi.ch CO'.'lS ~tute constructive noti ce t o the customer a gainst which he 
bi.c:se lf ;nust ot h.e!"lfise take inclepenct.nt precautions . 

As in the Standard policy, 10 in these ext.ra-cO'fe.rage policies, there 
are certain matters against which the title 0011pan;y does not insure, princi­
pally (a ) defects or other matters k:Dcnm to the insured to exist at. the date 
of t he policy and not t.heretofare cClmll!IUllcated in writ:!ng to the in.nirer and 
(b) r egulationa of govenaental agencies respecting the occupancy or ll.!e of 
the land; the r euons !or these exceptio1111 being t he 8Ul8 in eit.ber case; 
see D, ( l ) and (6) , supra. 'lhile it 1a poasible, in exceptional cases, to 
c over zoning ordinance s , it i s eeldom or s ubstantial benefit t o the insured, 
owing 'to the c0l\9tantl,y changing nature ot auch regulationa. J.nd the excep­
tion o! matters lalown to the ineured, not cc.minicated to the i nsurer, ob­
Tiousljr is one which ia, and of right ought t.o be, ixlb9"ot in an:r policy ot 
title i.naurance , 

O. TllE INSUR1!2t 

The final pC'Otection ot e very policy o! title insurance abides in the 
ability, integrity, r esponsibility and good -geant of the c~pa~ by 
which it is issued. It takee Ml"(1 yean, ll&llj people o! learning and exper­
i ence and the out.1&7 of substantial 11\llllS to build and u.intain an organiu­
tion which can promptljr, faithfully and continuously provide the protection 
"hich the public demands and has com to expect and rel,y upon. 

The law (see t he Insurance Code of Caliiarnia, sections 123uO, at seq.) 
i mposes certain r equirements and restrictions UPon every title i nsurer. It 
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must l:ave at least. i o-i , oOQ paid- in capital: t. l'le de.posit 11'1 th th,, stcie 
!l!'easw·er oI an additional .... l .::>::l, J:xl in cash or s ound sec•irities, t.l1e "l'Ua!'­

ant.ee Iu.nd"; ~ nti:tle insurance surplus fund" equal to i o;., of its a:nnw\1 
,:relniums until the ,fund r,;aches 2$'"; Of its paid- in capital, and all iJ:t;:air­
ments of such fund muc.t be restored in the s al!l6 way; it must have am! main­
t,au1 adequate " plat>t" facilitj es; i t may nnt m<Jce loane to its office.rs , 
directors or employees; its funds mnst be im:est.ed in SJ"'c:fied secu.:·it.ies: 
and the t.'ilch1ring or dividends is r es t r ic·ted . It is unner t11e SUP'!"Vi.s;,cn 
of the insurance coumissiorier and mu~ t. ~.ave t>.is veatlv e;rti.f'iCG tc of au­
t.hority t o do busines s , his permit to issue s~cu..~tiA~ , l:is p<?riodi~ l!Xal!l­

inat.ion of its busines~ ant1 affairs . These are the "leeal minima 'llhich all 
title ins1:rers mus~ obs erve . 

Re~ponsible :insurers will hP.ve l:lll<'h m.ore : a lar~r c1:.pi t •1izat5<m, 
perhcps , rnuch lar,cer gua.ranWo .:.:n! ~': ·~-plus fur.,is , tj t#l~ p'U-11t.s of prov~d 
adequacy; persoru;el of ability and e:..~pcriencs : uractie~s of r-9cp."T1ized 
son!t-:tn·iSS and relia.b:. li t .. t·: msna.;~Er.!9':1t. of kno1';n Ct~ pacit.:r en:t !"'enut.9 . 

1. T.-ie title ~ 

\'ft-.:. la h is possible for an :l:isurar to issue pol'.cies of i.itl e in­
s urance without havinf a olant o:" it:.s crr.n, the \'ror~: of ey..ami.n-t r:g 
and report:i.r>r; r.tie tiitk! to lane connot be done of''ec't;.vel:r, econolll­
l cel1'f and 9uickly wi !.'.~0>.l'& an >Jp t.o aa\.e and "do-:m 1.c date'' :i.itle 
plon~ . I!' th!' insurer does no' ha·:c one of i~s o>m it ml!IW rel:: 
:ipon ?.11othar company whi::h has such a ?lant for the <.ctual worl: of 
eY.amination and report, predicatin~ its policies upon the work o~ 
such a company-. T.'1e lat t er need no~ be .; title .in~11r ~nc:e com:oany: 
i t m;i;v be, and oft.en fa , &n "abstract" or ''title'' company capsbl;: 
of t.urnin,; o-..t!. i t.s ·oy1:1 abs:t.racts or cert:tftcc. tes of t i tle . ln 
pract ice, almost. all of the title i:isurers i.:n r,;,.lifm·nia are cor­
porations maintain:_,-,g plants al' their ovm in one or 11101·e counti"'s 
of the state b11t, in many ins<,ences , also issuinG its polici~s cov­
ering land in ot her coum.ies b"ss<l upon the title v-~,.k Of a l OCl.ll 
abstr:ict or t.it.le c0;npany; so that. the b.'sis of every pol.i C.!f 5 s tha 
same. 

~ch title phnt beci.'ls with the establishment of fO\>I' pri.ncipal 
sets of books , the books o! abstracts of recorded instruments, tllil 
lot booY.s , the general indices, and the ma p books. These are 
a\1@llented, in course o~ time, 'With books of· " press cop:ies• or 
11sta?:"ters", representil'~ the a r.cumul.'.ltion of office copies of e•-cry 
evidence of titl'il t:mretafure w1·i tien by t.he company; books of mis­
cellaneo-.:s data sometilnes called "office :infotin~tion!', containine 
copies of documents or in.formation cf a sp:ci;,l ru<ture , such as 
com";>lica+.ed deci•ees, i!ec:lara tions of t rust , Jl<oi:erty settlalli3nt a­
ITeetrents an? oth;u- ¢1.~s to whi en r::ference mcst lxt nade from 
time to ti.me to supplement tha data found elll'!Where i."I the plant.; 
and books of 11 opin:.vrs'1 covor.:.n., t.~ essent,i;;.l f;;cts conc.-rroint• 
c ourt proce"<!in s of all kir:cls wnich, once eXi<mined, are i.lms mace 
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av.c..;, 1 ::.l.,,l e f'or subsequent occ~....s i::>n.s ;•;he:-e t.he sa::ie p:"OO')e.:::....,Q:s :no:. 
r~~V\! E bee r~~ . f or LJ.Stc:nc.e : ~ho roi.de1-.1 , i!fter dlst-rl01J-:io::, or 
a proceeding ;>r obat.i!l!; the est;,ts oi' a riececie:it. who d;.e:i ovmin;; 
ma.'IY parcels or land, the o;:>i:rlon "howing completi on of t he necas­
s .ar.v steps J.eading to the di:itr.ibutl.on of the estate amons the 
heirs or devisees, and establishini, the regular ity of those ?ro­
ce•;di.!)gs . In the absen;:e o!' such an opinion t he proceedi ngs would 
have to be re~xa~ed every time another p-uce.l of .l;;.nd was in­
volv-::d -r.h'l.ch had been incil.lded in the ~tate. Si nce it i s t?'ue 
that every parcel of 13nd pas ses throu~h orobate proceedings of 
soiie sort once in evel:'y t;enerat.ion, i t. will be seen that opinions 
on such proceedings alone will, in ti ::;e, constitute quite a volu:ne . 
I• ::1.:nt. oftsn "dll incl•ide , mor eover, a co:nnlete set of t ax )"ecords , 
,~a;.herti 1'1"0.n all th« far- flu..,g taxin~ o!'!'ices and agenci es in the 
cmuity and , l>ecause of' i;he fact that tax cescri~vions oftti mes v;,r y 
rrom ~ecord ~escriptions, these tax records l!laY be com~letely 
se!""l'at.e .fr om t he conventional lot books . 

'!'he lot book" constit ute the heart o!: tne olont. . Tney !11\lSt. ren .: a t. 
every ir.strii'ment ever r ecorde::I in the c<>n:;ty in which t.be land l ies 
whlch a~fecw the particular ;iarcel described therei:o. A S hereto­
i'o!">? ~nt.ionr: :! , -sach instruments are, ·:1h~n recorcii!d 1 indexed bl' the 
r er-or<ier 'iy the na-:ies of the oarties net by descri otion of the 
bnc.. These iM~n::.s are then copied into permanent books, one 
after another, so t hat the ol}ly way i., which the inst.r uments eve r 
c.an be located in "these book~ le b;· first. a.scert.ain:i.ng t.he na?nes o!' 
the oart..les a nd scan:iin(; 1.he indices of names . Lot b ooks lltlst, 
tlwrefo1"e, be pre?U"ed in which e11ery par cel o!C pro!)erty in separ-
4t.e m·mershi~ is given a sepa_rate space or coJ.umn ana each instru­
"Jlent o:i tin records af rec-:.i..'\!· that. part i c:Uar ~rc<il entered in it.s 
s~::e or col 'Lru1 so Wla t thv titl~ there~o can b e t r .;ceel from the 
earll.,..,t thro·~-;h to the latest instr aroont by examiniac; t hat. colUl:!l1 
al one . 

En t h" c o;:ii:ilati:>:i , as well as in the reinteMnce of t!lese lot 
books , an ab:;tra-ot f irst is maJe of each recor'1"d instr.11111ent, shor.­
in~ t he elate , a nd date and place or Ncording, the natu-re thereof, 
the J).'.lrties thereto· and the proper~y affected thereby. A notation 
of the date and natu r e o! each i.nstrument is then "posted" to the 
r es)"!Ctive p.u'Cels in the lot books , startin;t with the earliest, 
wrt.il each instr-.oent ln the chain of t i tle o.!' every parcel bas 
been enter ed therein. The P.':>s tracts or .,.daily slips" are then 
bounrt into books 'labeled by date and chronolo~ic~lly arraneed for 
ready reference . The abstracts of' each day's r " cordin'JS are posted 
as promptly zs possible , ol'ten on the same day, and then bound up, 
so that the ylant. i.s ah'a:ys str i ctly up t.o date . .1hen it; is real­
ized trot th" co•.inty recorder~ ar e themselves some;;i..11es months 
l>ehind in copyin~ inst ruments int o the records, the value of having 
the ~itle 1llan1. a lw·«ys co:n:nleteh· up to the minute may be r eadily 
<i?;Jrec.\ate>i . 
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The f,;eneral index. L'.i<ny o!' the recorded ~nsi;ruments, however, co 
not relate t.o or incb.cai.e ari;i' particular ;:arcel of lane . Tr.ey "-"). 
be powers of attorney, declarations o!' trust, blanket aeeds (! .e . , 
of al.l property or the grantar in the st.a te or county) , court ce­
crees, affecting status, such as adjudications of bankruptcy, of 
divorce or incompetency, of chani;e of name, and jud@lnents creating 
liens on all property of the judgxnent debtor. Abstracts or <hily 
slips of such matters obvioual,y cannot be posted to aey pirticular 
parcel or land on the lot books and so they ~t be noted in 
a nother set of books, alphabeticall,.v a.rranP,ed, accardir.c to t.he 
names of the persons a!'fected, known as the general index, the 
'fi"G.r."n as it is iova:riabl,y referred to. 

Tne map books . !:very pal'CB 1 of land must be ide!l7.i..f'1ed by a "des­
cription"--.:i delineation thereof by established calls freq which 
it can be identif~ed and located on the ground. Initially, sur­
veys were made by the governnent, identifyinfI l..a:no by a lepil 
method of subdivision; private ii:ran:.s were i1ienti!'ie.: by nEl!t>: , 

supplemented by calls !or mom.unents crude1Y or obscu:-el.v identi­
fie d. In t:atent.s , in proceedings to es tablish private grants , and 
in cinl actions for partition, etc ., these descriptions w"U"e s-.:i:-­
plei::ented by maps anci surteys, often c:.'"Ucie1Y dra'll'r. . ~Olli Uiase 
beginnin;;s, resurveys, subdimions, and public an'1 pr\vate cap$ 
have been made, retraced, revised ;,nd recvrded, until t.he a:c-.:mu­
lated data comprises, especial1Y in the oore populous coum•i'3S , ;,n 
impos i!'IJ oollection, 

A title company must' necessarily maintain a complete collection of 
official maps, but its files wi'!.1 not stop there. It should have 
ava-1lable far ready re~erence as many of the privaw maps and sur­
veys as possible, to fii~ilitate I.he int.erpreution of the instru­
l!lBnts in the chain of ~ tle which reier thereto. It will keep on 
.file, also ao far as necessa.7, coµies of st:1all maps and pl.a ts .for 
insertion in its policies as an aid to the insured 1n his use 
thereof . 

An incident of this essential pi.rt of the pl.ant is the compilAtion 
of •arbitrary" mapi by the com~' s engineering st.aft' to facili­
tate the posting of recorded data to portions of 1.arger holdings 
not identified by a s eparate lot number or designation. Title t.o a 
!liZAhle plot may be vested in a person 11bo t hen proceeds to deed 
out St1aller parcels by oetes and bO\L"!ds descriptions . Unless each 
smallar parcel can be quickl;y identified, it wouJ.d be necessa..- y t.o 
eicamine every instrument affecting an;y pert Of the larger plot. each 
time title to one of the small.er parcels is being examined. iiy pre­
paring a map o! the plo1., sketching in each pa!'cel as it. is carved 
out and giving it an "arbitrary" designation (by lett.er or number , 
.for instance) and then alloting each such ptrcel a separate column 
in the l ot book, instMJments affecting a parti cular parcel can be 
posted theret.o, rat.be~ than to t he plot as a ~hole, thus simplifyil1€ 
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tbs work of aearcbin;; ~!le title t herew. 

2 . The exanination o!:' title - ---
When an orde.r for a policy of title insurance is received it is 
given a muuber, assigned to an examiner, and delivered to a sec.rch­
~· All orders for t.itle services are nUO'.be:-ed success1vel)', as 
received, and entered i.n an indell "ith a notatictt of the name of 
the examiner a ~silJlled, so that it r an be located Q.irl~ the period 
of prer.aration. The murb"..r assigned ia always import.ant for by 
its number and in no cthar way can the •search not.es" ever be lo­
cated. Pro111pt acJmowl.edsiunt or the order is sent. t.he cuat.oa>er, 
beari ng tt-.e nw:~r so assigned; and I.he s earch is icmecliately 
undertaken. 

The searcher first examines the lot book, to £ind t.he S):BCe or 
column devoted to the partjcular property under search , and there 
notes i.n.foMnally the mimber of the order he is worldn;; on. He alsc 
checks back to ascertain the last examination ana report or insur­
ance of the t itle . lie then notee the reference thereto and the 
references t.o every enu-y on the lot. book relating to the parcel he 
is searching, Fra?l these entries he malres up the search by attacb­
i.">;; a copy of the last report or policy written and a copy of the 
abstract or di.Uy slip cf each subsequent en"t.ry. Fr<l!!i tt:ese he as­
certains the names of all parties interested in the several t rans­
actions so ehOlfn and "runs" their names on •he " 0. l." notinc each 
entry affecting such pireons during their stay in the title, and 
collecting and inserting the abstracts of the instrU111ents so shOllil, 
If these abstracts indicate the existence of court procee dings, he 
orders an opinion thereon anc! he attaches 1.0 t.be S!!arch the map or 
dra.,.ing of the parcel, if available , or orders one made . Meanwhile 
a tax repcrt has been ordered frar. thP tax division, desti;nad to 
reflect the e ssential t.a.x data a!:'!ecting the property. 

The search then goes to the exaoiner assil!lled, ,.ho, whe n he has the 
CQl!plete search, with opinions, tax data, map or plat and abstrac~ 
and starter, all arranged in proper order, proceeds to anal,ylce the 
title, not.in& 'llhat matters shO'll'll in the starter still remain un­
changed, and adding the new J1111tter appearing of record since the 
date of the etarter and not since disposed of; compiling his con­
clusions in the fonn of a 1'ritten preH m1nsry report which is sent 
to t.he cust.ocer. 

In 1-.is analysis of the search, t.he ex<1mi ner seldom ret.raoes the 
•ork leadin.; up to t.he writing or the starter, that is, he does not 
"go behind" the p:-eviou.s work of the ccr.pany-. lie does 1 h00<ever 1 

carefully check the parties to each instrument i n I.he chain, the 
legal description of the property, the essentials of due execution 
and the tenor ond legal sufficiency of each success ive transaction. 
Cf course, hs o!'ten encounters defects s cm>:here alonr the line . 
J.:acy of these he is able, by trrd.ninr ancl ex;:>"..r:.enCil, t o eliminate 
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or "tia ss" wi t hout men t ion. Others may be regarded a s o! saffic1~ :\1. 
importance t.o r ef er t o a superv l sor, a r.iemoar of t he leaa l s taf:' or 
t o t he mana,;e:nent , fo:- dis;:>os i t i on . Thos e t hat uJ.tiJllately are con­
s idered t o be so defective th?.t they requir~ cleari!lj;, are s o s hown 
in this report . 

Many defects· are techni cally serious and the risk that loss may 
eventuate requires expert evaluation. The ultimate decision is 
reposed in a t itle conr:lit.tee , co!!l?osed of r eoresentatives o: t he. 
management, includine one or more lawyers, who weich the seriousness 
of the defect against t heir experi ence of the likelihood of loss . 
I n a large comcany ma ny sucb haza r ds ar e consider ed daily a nd 
dec isi ons made whether -.o r equire the defect r e:.iedied , or shown ac.ii 
insured by endorsement., or passed mthout further action. It. i s not 
the func tion of t.he company or a ny officer or coimdttee to i gnore 
material defects, or to insure thP. t~.Ue to be different t han i t 
really is. A company whi ch makes a practice of ins1ll"ing over s uch 
def ect s, no matter bow able i t may be financially t o mske r.ooc! its 
losses, Will not long retain the confidence of its customers. (h 

the other hand, a too conservati ve dis~osition in the eval~ng of 
defeots will also react adversely. A perfect t itle is an unknO'll'Il 
quantit y; every chain of t itle conta ins e rrors, omissions or 
departures from perfecti on . From most of t hem nothing wi ll ever 
come. others can readi],y be perfect ed . ;, few ars really danger ous 
and can.'lot be overlooke d.. The fu."!ction of t he examine r, t he 
supervi sor, the tit l e committee and the manage:aent of· the cor.ipany i s 
essentially the same; t o separat e those which are a danger frOl!l 
those which are not,; to recognbe, fr<rm study .and experience, t he ·one 
from the other; to expedite, by passing the one while s?.feguarding 
all concerned from the 9ossibly adver se effects of the other. 

When the cus"omer detennines !rom the prel:IJllinary report- or after 
steps have been taken t o clear up defect.s which cannot be passed­
tha.t the title is satisfactory to him, he hands the exallliner suoh 
further instrument s as are necessary to place title in the condi­
tion desired, with instTUcti ons to record them and issue a ·policy. 
Some time having elapsed, h0119ver, since the date o£ the report, 
it is necessary to repeat the searching process to cover the inter­
val . If nothing appears to change the condition of title, as so 
reported., the instruments delivered to the examiner 'llllJ.Y then be 
recorded and the order completed. 

-?78-



Cha?>1'er 13: 0?::3:. TIONS 
· (By Division of State lands J 

A.. R.e;CO.-ill5RS I OFFICES 

Byway of contrast to the deficits shOIUI to exist in t ne Regist~rs 1 

offices, operations in the Recorders• offices indie<ite a hea.lthy condi­
tion general].y. ). number of COUllties could not supply me informat>ion 
desired, but of those who did so practically all were a:ble t>o show an 
excess of fees r eceived over all costs involved. Th.is excess increased 
with the volume of bu5iness. In some cases it has result.ad from the adop­
tion of the· photoi;raphiC system. Stat istics f or s everal counties follow. 

O:PER.4 Tl 0:-IS l N RLC!JHDERS I omcES 111 SEUCTIJ) cru:m:E.5 

11>.imber of Number of 
Toi;al Document.s :Employees 

Coantv Year Fees Cost.s Recorded in 1950 

kl.&Jnllda 19U5 $ 161,501.70 $ 165 ,$1!8. 1) 87 ,563 
1946 188,536 . uS 183,J.lo.0;5 m , <:12 
l9u7 21.1 ;11i.sa zhl,&37 .99 lll,o58 
191.8 297' UJ9. S5 223, 175 .30 98,!..55 
19h9 267,154.17 16) ,J.61; . 79 93, 715 J6 

Lo• Angeles 1945 916,747 .99 686,058 .25 622.,003 
1946 1,212 ,209.75 901,5u6 .61 827, oUO 
1947 1,398,106.01 l,093,o83 .07 877 , 409 
1948 1,828,0~ .93 m..,674 . 25 8hl,839 
1949 l,61.4,382.17 894,6u6 .31 79li , 30.S u50 

San Bernardino 1945 73,363. 20 ;,9,485 .46 $6,80.S 
1946 100,516 .25 74,000.59 80,591 
19!.&7 124, 600.75 lll, 071.J. 7 88,467 
1948 l57,Jl2.25 131,196 .77 83, 933 
19!.&9 146,386 . 20 105,705.65 70,882 27 

Sa.n Diego 1945 126,409.8.3 111,335.86 113,5.37 
1946 lSJ,989.47 126,077 .85 137,741.i 
1947 184, 928 . 05 155, 148.18 136,130 
191.8 2)8,981. 70 l.Sh,027.23 128,547 
1949 215,387 .53 125 ,8!)1.51 123,)81 25 

San Francisco 1945 163,679.60 99,2BS . J.3 127,105 
191.t6 179,037 . 02 138,878.22 107, 8111 
1 947 2:11,890.68 is1,s1i9. oi. 98, 7'L5 
1 948 ~O.S.535 .8;> 127' 9<:8 . 71 87, 760 
1949 22h ,1>5.85 131,)28 .17 91,539 28 

Santa Cruz 19115 21i ,1i91 .95 28,611 .05 17, !..04 
1946 3~. 986 .os 39,.876 .92 22,197 
1947 J4 , 97d .40 41,815 .81 19,3~0 
19!..6 39,231i .10 37,3h2.10 17,064 
19L9 38, :no.cs 3.! , 215 .58 16, lJli 10 
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As a matter of 1.nror.tatlon the iaes to ":le char;,:~ and colle:: t~~ ~y 
the Recorder are as incicatad belor. : 

ff'"'\ TO B£ CH.iG!GJWJ ,;1vl.' COL!.ECU.1> SY nu, cou.m rtr:<Xhil.c:R (D .... ru .. '.:'5 
P.:>LITICAL CODE Al'ID GO\r.J!ltffi&.'.NT CO!l3 OP- C&ll.E'UR1;J... 19117 & 19119 

SO}IPL&!ENI', SECTIONS 27 J60-;i7 38<! ) 

ARTICI.!: 5 

Sec, 27360 . FE!!S TO .BE CHl.RGU! AND COLLEC'l'ED . For s ervices performed by 
him, the county recorder shall charge and collect the fees fixed in this 
2.l;'ticle. (Added by S·tats 1%7, ch 11~1: , Sec. l . ) 

Sec . 27..361. R£CORJ:ll..'r:ION. Tne fee for record.in;;; every instrument, pa!l"'r, 
or notice required by la.,. to Qe recoroed is t .en cents (S0 .10 ) a folio . 
(i;d'ded by Stats 1947, ch l.L2u, Sec. 1. J 

Sec , 27362 . INDi;;:<:!:~'3o . The fee for i:uield:nl! every inst l"U.!ient , ;aper, or 
notice is ten cent;, (i0.10) for each naml', (A<ided by Stats 19lJ7, ch u2u, 
Sec. 1.) 

Sec. 27363. F"illNG. The fee for f:.llng every instrlli'tle:it, p.pe:- , or notice 
for r ecor d, and 1llilking the necessary entries thereon is one dol.la.:- (Sl.), 
except. that the min'·=num fee for .fili:ig for :-e::or<l , recor<!i n;;, i!l.dexi!'lg enc 
making the necessary entries on any written instr ume.nt., paper or notice, 
except as otherwise pr ovided by law, is one dollar (Sl i . (.-.&ied by !>tats 
19117, ch 42u, Sec ., l; Amended by later act passed at same session, Stats 
l9L 7, ch 8uu, Sec. ~ . ) 

Sec. 27J64 . CERTIFICAT!'S l11iD,,;;\ ~L. The fee for each certificate u.nde::­
seal. is ,fifty cents ($0,50) . (Added by Stat>s 19L7, ch L2L, Sec . L J 

Sec, 27365 . COPUS OF BIRTH, Dl:::h'rH CR ioaR!UAOE C!:XTI!''ICHTC:S . Tile fee for 
any copy C/f a birth, <leatb, or marriage certificate, whe·n the copy is· made 
by the recor der , is t:he sa!!le as is payable t.o a s tate or local regist.rar of 
vital. statistics. (A'dded by Stats 1947, en 4~L, Sec . 1.) 

Sec , 27366 . COPUS OP OI'HER RECCilDS OF PAPERS . The fee for any copy of 
any othe.r record or paper on file in the off ice of the recorder when the 
copy is made by him, :is ten cents ($0.10) a folio . (Added by Stats 1.9117, 
ch l.L211, Sec •. 1. ) 

Sec, 27JQ?. EXAl!ININ"O AND CERTIFYING COPY. The fee for examining and 
cer tifying to a copy ~f any record or paper on file in the recorder's 
office when the copy is prepared by another is t.hree cents (1>0 .03) a 
f olio for comp.lring tbe copy with the origiml. (Added by St." ts 19117, 
ch 1!211, Sec . 1 . ) 

Sec. 27368. 'EN'IRY OF DlSCf!ArtGE, CR.£'.Dli Oil ru:.L!:.~:>::. The fee for every 
ent r y of uischa rge, c:red1t , or release 0 1' the margin of record., a."ld imiex-



i."lg the entry j.s fifty cents (so.so) . (Added liy Stats 1947 , ch IJ2u, 
Sec. l•) 

Sec. 27 )69. Si!:.s!tCHlNG !UiCORDS FOR Bli!TH, DU. lH Of! t.IAP.Jll i.Gi:. C!:itTlFIGfo TO:. 
The .fee for searching the records a! his office for a birth, death, or 
marriage certificate is tbe same as i s po,yable to a state or local regis­
trar of vital statistics; in ill other case, for each year, !.ifty cents 
('3<J .5u) . (Added by Stats 1947, ch U24, Sec. l.) 

Sec. 27370. ABSTRACT OF Tl'fli. The 1'ee for an abstract of title is 
t wenty-five cents (S0. 25) for each conve}'a!lce or encU!librance. (Added by 
Stats 1947, en 424, Sec . 1.) 

Sec. 27371. 1".~P OR PLuT COPIED l N BOOK OF RiCORD. The fee for recording 
each ma p or pl.at whare tt 1S copied in a book of record is teh cents 
(Sd .10) for each course . (Ad.dad by Stats 191!7, ch L.iu, Sec. 1.) 

See. <!7372 . RZDO?.DING Ort FILING !!.AP O?. PUT ;;~ I.MID smmrvm;;:o. The 
.fee for recording or .t'iJ.ing each map wherein land is subdivided in lots, 
tracts, or parcels is .five dollars (SS). (Added by Stats 19471 c.ll U24 1 
Sec. l,) 

Sec . <:7373 . Fil.ING .BUll.DlNO CDJ/Tll,,CT~, Pl.ANS, AND SP.c.CIFIC...TIONS. The 
fee for .filing bui.lding contracts, pl.ans, and specifications- is one :1-olla.r 
(Sl). (Added by Stats 1947, ch L2u, Sec . l. ) 

Sec. '27374. nGJRES Oil. LETTEHS ON ~PS OR PIA TS. The .fee £or figures or 
letters. oo maps or plats is teo cents (~.10) a folio, except that the ;fees 
f6r r.ecordJ.ng any map shall not exceed fifty dollars ($50) . (Added by 
Sta ts 191' 7, ch 421t, Sec . 1. ) 

Sec . 27375 . ACJ(N()'IT.BDG!Btfl'S. The fee for taking a.n a c1<nowled~ent of any 
instrument is fifty cents (to.50). (Added by Stats 1947, ch 42.4, Sac . 1.) 

Sec . 27376. F.C:Z fO.";t TILINU C£ll'l'.IF'!CHT::. OF R.,;Q!SIB.Y OF .!.,J<RlAG::. The fee 
for filing a certificate of registry of marriage to be paid by ttte county 
clerk 1s one ·11ollar ($1 ). (Added by Stats 191'7, oh 42h, Sec. l; Amended by 
1.ater act ~sed at sa1DI! session, Stat.s l 9L7, ch 130-3, Sec. J.) 

Sec. 27377. fn.ING NO'ITC::: Of Z.STn.l"X STOCK. The fee for filing a notice 
of estn.y stock and all services in est.ray cases is fifty cents (S0 .5'0}. 
(Added !iy Stats 1947, ch u2lJ , Sec . 1. ) 

Sec. 27373 . R.EC<:RD.!NG MAR~ OR .BaANDS. The fee for recording each mark 
or brand is one dollar (SJ. ) . (Added by Stats 19L7, ch h2L, Sec . 1 . ) 

Sec . 27379. !.MNIST.::hlNO ANlJ CU!TIFiliiO Q;;THS Jd4D AFFIJW;.TlOl~S . The fee 
for administering and cer ti!ying each oath or affirmation is f ifty ceots 
($0.50) . (Added by Stats 19h7, ch L2u, Sec . l.) 

-2fll -



F.$!;0itD:ID. T'ne fee for filing, indexiot:, and keepinl? each pap<rr :iot 
r cqairec by l a''' to l:oe r ecorded is ona 0011ar {;cl 1. (11riexiea by ::,,,ats 
191.t9', ch 62, s~c . i . ) 

Sec. ~738.J .S . W.ltGINttl. il.SFS:-IBNCE. The fee for making a lliargi..."lal r ef'eI'­
ence to a documen~ pr eviously r ecor ded is t~n cents (~-0 .10) on each a nd 
every instrument requi r ini< tlus service . (kdaed oy Stats 191.7, ch SJ.J. , 
Sec . J . ) 

Sec . 27331. ou LITiJ\Y uI5~tt;..RG:,j , l:.'TC . tlo charge or fee shall be made 
for r ecording, inae>:ing , or issuing cer tified copies o:f any discha'r (!;e , 
certifi cate of s ervice , cer tificate of sa'tisfactorj' s!r:::-v i -c2 , report. of 
separati o:J , o r tio!.ice oJ.. ... S e;J8:r(" ~ion r;f a.r,y oii'ic~r, co:rnissioned ·warra:it 
o'.'ficer, wa:-rant officer, i'light officer, ca:let, mi<i.ship;:ia:i , noncor.llllis­
sioned of l'i cer, petty oliicer, solaier, sailor, or ]1'.ari.'le ,S'ltiar3t e:i , 
r eleaseo , or discharged f rom the ;.. r -uy, «B:VY, :.,ar.1.ne Corps , Coast Guarc 
of the United Stat.es, lio:nenls Aney Corps, 'nomen ' s Arm_v AUY.!l.iary Corps, 
.~o."Jen 's Rese:-ve of ~lavy, .arine Cor ps , or <:oast <Alard, or tro:n •he Ar my 
and iiavy 1\urs e Corps . (Aaded by .Stats 19L7, ch 1'2.u , 3ac . l . J 

Sec . 27382 . IT~!-JG.t !NJ:..XTI~::l HJ'i·r .:-i..3 JF i C:O:? .. U 'Lt:\ J:i ~.:o r. !\: ~~llfl­
c:. 'i':,_, O'F !tl5C.'!12G"- . The fee- f or filing a'."le i !lo.exi."'1: each not :.ce of l i eri 
and e:.;ch cen.ificar,e o:' discnarge for inver nal revem:e t.axes i s f .i:.'ty 
cents (~-0 . 5\>) . (Aaded oy S~ats 1947, ch L(1., , Sec. l. ) 
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Figures a s· to t he v olu'Tte of ous-iness of ti'Lle insu-:-an:::e co;:rpa:11es, 
their coa<.s of doing business, and their incoic.e are no;; believea t.o be 
pertinent to this s tudy . I r. i" suf!ici ent. "T.O say that the business is 
large an(:! exte~ throughout the State . Of direct interest , ho1Yever, is 
the si ze of fees charged for insuring titles to .,ropert:i.es wnich a r e 
within. the i:ange of values or those that have bee:i r agist.ered uni:ier the 
land fjtle Law. !n the ta~1.e "hlc?i fo.!.lows i:he f ees snu.m are t hose 
l(enerally in \l s~ throughout tha state . ~= companies require that 
escrow service be included so that their fees will be f<T,mc to be larger. 

0: 

?arT.ial 
$C!"I~ • 'L.-:.. (;f F .. ;5 !rV..\ NL! C1 ·:5 O.· 1l:1!u; 1if.:>U~fJC~ 
Effective in Los An•eles County, July l , 1950 

C~vne·r 1 s • 
•:::ou:n. of jo~nt rrote:::ti o:-i, 
I nsura1?-Ze or , . . 'I •" • Polic;i: 

25.:. OT less ~J.6 , 00 

251 - 500 19. 00 
S\Jl - 7~ 22 . 0:: 
751 - UY.Ai ~;; . oo 

l OJl - 15...0 .<:8 .00 
1501 - 2000 31.00 
2001 - 3000 J!, .oo 
3001 - 4000 37 -~ 
~001. - so.::o l:~ .00 
5w! - o-j\)(j 43 .0U 
6001 - 7..NO h6 . u0 
7001 - 8:>)(J J,9 • .'.>j 

8001 - 9000 52 .00 
9:)(:)1 - lJ()..Y.l 55 .00 

lOOOl - 11000 So.oc 
llOOl - l l!OOO 61. 00 
U OOl - 130-JO 61.oo 
13001 - ll!OJO 67 .00 
14001 - 15000 70.00 
15001 - 16000 73, 00 
16001 - 17000 76. 00 
17001 - ldVOO 79. 00 
l dOOl - 19000 8~ .00 
19Wl - ~O..."OV a~ .vo 

Loan 
Pollc;t 

tl<-.30 
15 . 20 
17 .60 
20. 00 
22 .L~ 
2L .SO 
27 . 20 
<'9 .60 
32 . 00 
J.. .l.o 
Jo.a) 
3;/ . 20 
ui.60 
t,4 .00 
tJ.6 .!.O 
hB.80 
51.20 
53 .60 
56. 00 
5a .40 
60.SO 
0.3 . 20 
6>.60 
68.oo 

f\S use.Q. ,L1 this SC'hedJ.11!:!1 :.i1-. worC 11~C'l"' 1 ! 0 _, llloon'' 1 01· "~oint 
Pruh cti~n" foHcy refer to the Callfo1'7l!;; !;and '::'it.le Association 
St.andarc' Covera~.e Folicy fo:n:i . l. s usec in this schedulP , the 
-;~ 11~· • • ; . : • • " ?ol icy r~!'E:T!. t.o t.he hr-terica:i ·:-J trlc .:.ss oc!.a t ion 
to~~ rc;_cy for::t . 
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Chapi;er 1 : Di:.Fz.C'i'S I;! 1'rk 'l'Offi(EllS SYST:·; t IN Ci<L!i'~J!.~ 
(~ llnivei=sH;; br Sol.tl;her n Cal' for :rla J 

'l'he purpose 01' this Chapter 1rlll be to su.=ri~e oriefl.y the numerous 
dA f,.~t" i n the California Recording System. No atte'1lpt .vlill. be inade at 
t 'lis ooint to of fer any constructive method of :i!nprovac.ent . Any st,ateJJents 
of'. '!.ha t. r.ature would appear logically in the: second reiiort , ( See Chapter L. ) 

i'"ne o.efects may oe classified in tar.is of I nternal and &.ternal defects 
.and rri...ll be treated under those headings , 

These defects result fro=i the nature o.f the Torrens S~tem anC: the 
vrork i."lvoived in carrying Ol.lt the provisions oi: the l.a:'ld Ti tls law. 
They can be sUllllllari.zed a s follo·.vs: 

-~ . 'fne T.orrens S~rs t-"S.m- re~uircs a cons.iderable amount of \VO~l: in 
connecti on l"dt.h t.h..,. conveya.'\cs of a. piece of real proper t y . 

;°ir!lt : Additional docuitenos mus-. be file:l by the parti es invo1 ved 
i n a t ransaction . For examDle : affidavits, court ordeTs , et cet>era . 
This ire:.ke• more work for the parties to '!.he transact.ion. r,1so1 additional 
notat ion.s must be -:i.ade on all documen•s, sucn as deeds , :filed with the 
!ieg i s,;rar . 

. Second: E'liibora,;e } "ecords nmst be kept by the Registrar's Office. 
A separate certii"icate for eacb transfer of a piece of propert.y must be 
issued, requiring a considerable amount o:f copying fro:Jl former certifica'Les . 
This , of course, .ere.at.e s a possible source of error in copying, which in 
turn may result in loss t .o one of the parties t.o t he transaction . The 
$tall ill thi; Registrar's Office :nust be of an ext.re::iely high calibre in 
order to avoid errors as nm.ch as possiole . 

Third: Tu order to register r,ne property it. is necessary co have a 
sufficient t i tle search -mad e, surveys and examinations conducted, all of 
which requi re time and money. 

These various items mean 111ore work for all persons concerned and 
r esult in a cumbersome system. (1) 

!:f, The Certiiicate of Title which i s on file in the Regist.r ar 1 s 
Office merely shO\YS a summary of the ou t standi.ng encwnbrance.s against a 
particular piece of property. This may not give a prospective purchaser 
suffi cient i.n:'ormation and it will be necessary t o refer to the actual 
documents l"iled. with the Registrar. (l ) This a gain r esuli:s in additional 
work , lt shoul d be remembered a lso, that such a s ystem does no~ eli!ninat e 
t he necessity for the services of an a~torney to intex:pret the effectiveness 
o!' •hese encumbrances a gainst the property . The Regist rar cannot gi ve a ny 
opi:lion in this r egar a . 



C. The syst.e!:l =ks a lar ds1'.ip on persons dealir~ with 1orrens 
pr operty. !'or exat:?ple : a mechaO:.c wno has done v;ork on ':'orre ns pro~rt.:r 
l:IU5t determine at. his peril t-nat s uch propert.y is register ed propen.:: , 
and l!lUSt. , therefore , ru., his ckim o!' l ien "1.th both the r ecorder and 
the rei;istrar . If he fails to do so, he r isks the disallowance of hi s 
claim. (3) This is a burden on a rnechan!.c unfamiliar nth such a system.. 

D. The Torrens Systec does not allow any registered property to be 
acquired by aaver se possession . (!.) This has been the subject or scme 
criticis;:i . (S ) Fro1:1 tine 1,.....eoor ial people have used property t.lat has 
been abandoned or unused for a long per i od . 'Ibis ~s looked on with 
favor by the various gover nr.envs s i.'lce idle land is unproductive . ::>ince 
this ""s favored, the la'rl' developed a theory t hat an occupant. o! lanci 
'rl'hich had been left. uncared for, could acquire t.itile t.o such land ol!'t.er 
a certaill length of time and a:'ter complyini; r.!.th cen;c.in spcc1.!'ic 
roqu.ir6Jllents, 'ntis policy or encouraging t-he use and benefit of idle 
land has been com;ile,tely cone a"1<ty with by t.he Tor r ens Syst.er.: . Th1s is 
t.hll basie for the cri tic ism of 't<he provision tha• no land can be f. cquireC: 
by adverse p ossession under the Torrens System. 

E. Wi thci.-awal of pr operty ~roi:; the Torrens Syste:o 11as Jn•i l r ecently 
not. permitted . The severe critic!sJ:> or t!l_s fir.ally l ee t o a chan~e in 
the law ..:hich nO'.r permits rlthc.ra .. -a! . This move was h001ever, opposed by 
sol:le 'Who clain: that thi s br eaks dO'::n t-he entire system. 

By allO'll'"lng people to withdraw their pr operty it was felt that. the 
System would soon become non- existent by r eason of the 11ithdrawal o( the 
111ajority of property registered under the Torrens System. However, s i nce 
the California System bas pr oved unsatis~actory i't would seec fair to 
allow persons who desire t.o wit hdraw thei r property t-he opportuni t.y of so 
doing. 

I I • EX'l'ERN!.L DEFECTS 

These defects r esult mainly froo court int.erpretations of the 
Torrens Statute and frOlll the !ai lure or the System to operate in practice 
as it would in theory. 

A. The most important defect in the Torrens System is the !'act that 
a Certificate of Title is not a conclusive determination of title. This 
means that a purcb&ser of registered property may be subject to interests 
'll'bi.cb do not a ppear on the Certificate throu&h fraud and defects in t he 
ori~nal registration proceedings . (6) This causes a lack of securit-y to 
a purchaser interested in buying Torrens property.. 'Ih1s defect is mainly 
the result ot court decisions and int-erpretations of the C8lifornia land 
Title lau >Tbich have sapped the e1'.fectiveness of the Torre~, Syst.em. 
Situations in which the purchaser is subject to W'll'egistered int.erests 
are set forth in detail 1n various portions of this paper end it- is 
suIJ:icient at thi s time merely to call attention to the existence of this 
serious defect , 

E. In aridition t o l oss from unresister&d interests as d!scussed at ove, 

-
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the owner of :registerei! property 1ay sui'f'er l oss through a forgery of 
his certificate of title. His recourse to t he Assur.;nce l'wiC: a.s has 
been wcuss ed pr eViously, has been wiped out sir.ce the fund is deple.ted . 
This leaves him 'With little or no remedy for bis loss . (7 ) The owner of 
registered property iuust, therefore , gcard bis certificat.e because .it 
r epresents the property be owns . !! , even without any negligence on bis 
part, he loses it, be runs the risk of forgery by one who f inds it and 
t he ul timate loss of his \'.ll"Operty. This is, indeed , a def ect that shoUld 
be given due considerat:ion. 

;LI! . CONOWSlON 

These defeocts account , to a great extent 1 for the la.ck of efSectivelless 
of the Torrens System in California . In theory , the system appears to be. 
i deal. In actual practice, :it has been an unsuccessful. venture . Part of 
the troubl e taay be attrihuted to lack of knowledge on t he part of the 
general public, inertia, and la ck of interest by the peopla in a different 
type of property convey;i.ncing than the one they have been accust~d to. 
Ha...ever, a Torrens systen. similar t o the California system bas been uaed 
elsewhere and proven satisfactory . 

This concludes the Silrvey of t he Statutory and Case Lall' in California. 
involving the California Reg.1.stration System. The later repo..'1, rlll cons!i.der 
the essential elenents for improvement ill the California eys tem. 
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1 . 7 California £ayr Review, p . 75,. 

:! . Crouch, ;'linston .I., Anal-.rsis 0£ .Je!<S'.ire~ .£!!the i>allot , 11ov. 7 , 
1950 prepared under a grant. f r om the -~Ynes :'ouo:lat.1w1 . 

4 . land 1'i tli! la"'• Section JS. 

) . l!J c.ali:!'or!':ia !.aTl ~v1.,~r;, p . 237 . Tho1:;>s-0n, r'..e~l Prol'J~:-Ly 
(?err. . En . ), Vol. :;, Section hl1J3 . 

6 . See Cha;Jte:- Ii oi" rut 11 !'or s:.U.fici<?!lt re!'er.,,nces to statuto·r y 3n~ 
case la..-... ilillstrl!t.i:lg "this 't.~ic . ~eB particula:-1)'" Fa.v:?ll , ?j,ch;ir;: ?.. • • 
Re!jistratioo of 'the Titl z: to !..and in t.~o ~~te o.:_ ~ Yor!: (193.: }, 
P• 54 • 

7 . See ?.;tport on the St; tis:tical l<spsct.s o.r t.he tal;i.fornia Regist.rat;~on 
Systei:> prei:ared !:;~· J . ·;1 , .!.ou!'her.;y, ~rch ! ;:;:litor ia l t.ssisumt, 
Stat .- Lands Co:'.1.tlssi.on po~nt!..."lg out. the fact. t.hat th" pay\..oent.s into 
the l'llnd are very :s1$L, contri::uti:'lt' to its inaoecr.ia <.~ness • 
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Cha;:iter 21 DEFECTS IN THE CALIFORllIA J!ECOllDlllG SIS'I'.EM 
(llj University ol s outhern ciltlorDia) 

The purpose of this chapter llill be to summarize briefly t.be 1JW11erous 
defects in tile California Recording Sy?ltem. No attempt will. be made at 
tliis poi.nt to offer Ill"()' constl'lloti ve 111ethod o.t il!lproT8lllent. An;y statements 
of that naUl.re would appear logically in. the eecond report. (See Cllapter Ii.) 

As was stated in the Introductory Chapter to t hi5 paper, the de!ect5 
~ be classified in tems of Internal and External. defects and vill be 
treated under those beadings. 

I . n .'TER!W. IEFSCTS 

These are familiar to aJ.l persons llho bave ever searched a title in 
Cali.fomia. They consist of t he follonng items: 

4. Cumbersome, volumi!IOWI records in t he Count y Recorder's office. 

B. Poor se~ 111ethods. '.!'here 111 no tract index, which makes it 
.necessary !or a purcllasar to search through the a!iibiEetical indexes t or 
the various gr<Ultors and grantees in t he cliain oJ t itle. 

C. Since n o legal desc:ripti on i s contained· i n t he indexes i t is 
necessary to examine each doc:wnsnt given by· anyone in the chain of title 
to determine whether it affects t he property in question. 

D, In certain instabces a subsequent purchaser lllllSt search for instru­
•nt.8 executed after a grantor in the chain of title bad alread;r parved with 
title. This pu.ts an ext remely great burden on· the· 8'.lbsequent purchaser, 
See Ch.apter 9 ot Part III for a thorough discussi on end analysis of Ul:is 
problem. 

E. Records are not ill a central. place such as the CCNnty l!ecorder' s 
offic1:, So111e records are ill ~he Tax Collector ' s office, COUllty Clerk's 
o!tice, !! cetera. this :requires a turt.her search, 

F, .US\llld.ng a IJU!ticient search could be m&de, a legal. interpretation 
ot the doc11111ent.s llQU1d then be required. Juat. finding the instrument.a in 
the chain ot title doea not complete the job. Their legal e!fect mat then 
be determined. 

G. The index of grantors and grantees ia detective since i t. !aib to 
sho1r interests created by a gn.ntor in favor of the grantee in the land 
retained by the granto:r. This can best be mustrated by the foll01iling 
example: 

A, owe:r of lots 81 aid (/2 conveys lot 81 to B by deed containing 
mut ually enforceable restrictive covenants which are appLi.cable ~o both 
lot /11 and l ot 112. Later, Ji sells l ot #2 to C, Who has no actual. not ice 
or the restricti ons il!lposed on lot 12 by the former deed to B. I t h~ been 



decided in California t hat C wou1d be subject to the res t rictions again5t 
lot #2 in favor of B, the owner of l ot (/l. The di.f'ficu1ty of such a deci­
si on lies in the tact that the inde:x of grantors and gr antees will ·merely 
ehow A as the gra:ntor of lot #1 and B as t he grantee. It llill not shw 
that lot /J.2 is affected in arry W3 by the conveyance or that B has been 
giYe n smy rights in lot #1. This vlll, of course, show in the deed from 
..t. to B. The resul.t is that C is required to search aU deeds in the record 
e:xec\ited by A conveying neighboring 1ands t o find such r estrictive covenants. 
Such a s ituation could be remedied by use of a tract system whereby all 
restrictions against lot #1 would be shown together. Another possibility 
lrOUld t>a to require such an interest to be indexed in A' s name thus wrning 
a subsequent purcha.eer 6f such an outstanding interest. (See Chapter 9 of 
Part III for a t,>iorouJ:h discussion of this problem. ) 

These defects consist of matters \Ihlen affect the title of a certain 
parcel of la.'ld, but ;lhich do not appear upon the record. In sol1W3 instances 
a bona fide purchaser is protected so that the defect is not as serious as 
voii!d'seeiii""a~e. The general problem encountered in all. these 
matters is that a.'l inte~ purchaser desires to lcn()I( what outstanding 
encumbr&IX:es the propero.r is s ubject to. The recording system is defective 
in every instance in which the purchaser mst ascertain any information of 
t.his nature from matters which do not ap;iear 01· record. T"ne most importa.-it 
matters of this type a.re as follo'<l!: 

I,. Interests arising out of possession (unrecol'ded) . 

A purchaser is required to take subj ect to any interest s be wou.ld have 
discovered by a reasonable inspection of the premises . Some .instances o! 
su.ch situations are as follows: 

l . Adverse possession: 

In California the elements of adverse possession consist of possession 
llhich is open, DOtoriOllS, adverse, exclusive, and cont.in1ous for a fiTe-;year 
period.. In. addition, the California statute requires the adverse possessor 
to pay all taxes assessed against tile property for these five years . (1) When 
an adver!le poeaessor nieets these requirements he beconlll$ the owner under an 
original title and his title will not appear of re\:ord. A person who subse­
<;uently purchases this property in gqod faith from the party who appears on 
the record to be the owner ""'ill not prevail as against the party who acquired 
title bi adverse possession. He is said to have. notice of the adnrse posses­
sor's rights. from Uie fact or his possession. 

2 . .Easements acquired by prescription {sb1dlar to a,dverse possession) . 

J . .Possession may also put a subsequent purchaser on notice of inter­
esU! of persons in the property which a.rise out of unrecorded instruments. 
Tnese interestls, of course, arise out of the instrument, not out 01' the 
possession itsel.f and, therefore, properfy should be considered in co.nnection 
;:i th the next parS8l'aph.. 



B. Interests which are not of record, but of which the intend11'.g pm-­
chaser has actual notice or notice from .facts and circwnstarces t hat would 
put a reasonable man on i~{Possession IS one of the facts a.Id cir­
cumstances which put a paM;f on notice o.f ·interests arising from unrecorded 
i11Bt:ru11Bnta.) The purpose of this is, of course, to avoid frauds, but could 
be carr.l.ed too far ill charging a person with notice where ha had no actual 
notice but merel;y 110t1ca of 811.SpiCiClllB c~tances. 

c. Errors: When an error appears in the record it bas bee.n decided 
that a bona l'ide purcha.ser of tbe property may re~ on the condition of the 
record. '.Ibis protects the purchaser but puts a burden on tbe grant.or to 
c.'leck the record after a deed is recorded to detend.ne 1ihether it has been 
correctl;y entered. 

D. Mechanics' and Materialmen1s Liens: Since tllese liens rel.ate back 
to the date on llhiCh tlie materlili verel'iiri;iished, there is .a short period 
of time in which even a bona fide purchaaer would be i;ubject to such ller.s 
although not on the record. Of course, this is again a matter arising_ out 
of possession and the purchaser could discover the presence of such mate­
rial.a on the real property in question and inquire whether aey such liens 
vould be involved. 

E. Non-Delivery of Deed: This can be best shown by the following 
illustration: - -

o, owner of Blackacre, executes a deed to A but does DOt give it to 
hi.Jn. A. takes the deed, without permission, from ors possession, without 
negligence on the part of o, and transfers the property to P, a bona fide 
purchaser, giving him a deed to the property. In an action between 0 and 
P the California law permits 0 to recover t he property since there was· no. 
passage of title ~o A, who had stolen the deed. Even though the ~equent 
purchaser, P, was in good faith( he caxmot prevail s ince he did not recei?e 
title to the property from A, {2J 

This is one of the unfortunate situations in which a subsequent bom 
fide purchaser m;y lose the property due to an off-t.he-record .. tier. 

F. Lack of J.uthori.¥ez There a.re~ llitu.atioll8 in vbich an agent mq 
exceed his autllorrt;r rn ealing vi th the aw of l.alld. In aome o! the•• 
instances a subsequent bona fide purchaser of the property ~ be protected 
depending on circumstances and in other situations he vill mt be protected. 
T"ne following ex.alqlle :illnstratea a Iii tuation in 'ldlich the subsequent pur­
chaser is not ,Protected: 

o, the owner a! Black.acre, executes a deed to A and deliTere it to I to 
act as an escrow agent. X !ails to .follow the instructions given to him by 
0 and delinrs the deed to A before t.he conditions o! the escrow have been 
co111Plied with. A lAter eel.ls the property to P, a bona fide purchaaer , and 
gives him a deed. In an action bl'Qllght by 0 against P to recover the property, 
the California court baa held that O should recover . (3) The basis for this 
is that no title passed when X, the escrow agent, Tiolated his instructions 
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and gave the deed to A. Since A had no t.i tJ..e. he could noT. pass any vi tle 1.o 
1'. Tnis is, therefore, an instance in -which a ,;uh.~e-.1uent put·.;l1a5er is su.b­
ject to the off the record defense .of lack of ·authority of an agent . 'Fnere 
are, however, other situations in which the subseq-<lel\t lJU!'Cbaser wou1<i not 
be protected a.s- ducuss4id in Chapter 2 o.f Part III. 

G. u.r.mnm: I! property is s old by a corporation in violation of a 
statute (e.g. usury laws ) , the transaction is void . A s-ubsequent purchaser 
in such a situation woul.d be given no protection . 'lfuen a transaction is 
void no title passes to a subsequent purchaser. (4.) 

H. ~Y: A forged instrument is void and ineffectual J:or any pu:­
pose . f,ven thoug.li it is recorded it doe!; not create any rights in partie5 
claimin& through or und.er it. (5) for exa111ple: 

0 is the owner of &lackacre under a recorded deed . X purports to convey 
0 1 s propert~· to A and forges Cl's name to the deed. Th.ts instr<ll1!e11t is re­
corded. A subsequently conveys Blackacre by deed to P, a bona fide purchaller . 
P relying on the record t;i. tle of A purchases the property and is -then sued by 
O, the original owner. In such a situation P will not be· protected since he 
nas oever acquired title to the proper ty . forgery is, therefore, another one 
of the off-the-record matters to whic.'l a bona fide purchaser may be subjected. 

The certificate of a notary is 1.ntended to guard against for5eries, but 
due to the ·swnma..7 way in. which an instru."nent is notarized it is in fact not 
much of a guaranty against forgeries. 

I. FRAUD: There are two types of fraud which· the law recognizes and 
which have different resul.ts. 

l. f'raud in ·the Inception of ! Contract: 
which vitiates a transaction and makes it void, 
innocent purchasers.(6) For eXB111ple : 

This is the type of fraud 
thus giving no protection to 

0 is the owner of lots l and 2 . He agrees to sill lot l to X and si~ 
a deed transferring lot l to :t.. This deed contains the description of lot #1 
-when 0 sigrui it. X fraudulently adds (after 0 has signed the deed) the des­
cription of · lot ff?. end records the instrument . X then purports to convey 
lots l a.nd. 2 to P, a bona fide purchaser. 1n an action by 0 to rec6ver pos­
session of lot 112, 0 -would recover . P would not be protected since this is 
t he type of fraud which makes a transaction void end no title p,asses. This 
fraud is practically tantamount to a forgery , 

2. Fraud in the _!nducement; This type of fraud can only be used as a 
basis of rescission of a contract when ·the parties to the fraud are involved 
in the action or a subsequent purchaser who does not m.eet the requirell\ents 
of a bona fide purchaser. Wnen tbe :int.erests of a bona fide purchaser are in­
volved the bona fide purchaser 'is protected.(7) For e~le: 

0 , o-.mer of 31.:ickacre '\Jas induced 'to sell his p r operty to X for a swn 
far below Lts market, value on X's trdsrepresentq.tion that a freeway l.'P\lld be 



cut t.nro•Ji,;n that. property . T:nis was in f act. untrue, but 0 relied on it. The 
deed was recorded . X then conveyed tne propert.y to !', an innocent t.t1ird 
p arty who paid value in good faith. P in this situati.on wouL! be nrotected 
s i nce he acquired legal title which cuts· off the prior equity which 0 had to 
r escind the contract for fraud.· 0 would have a right t-0 damages against X 
provided the necessary elements of fraudulent misrepresentat ion were proved. 

This is, therefore, an illustration of a situation in which a subse­
quent bona fide purcha.<Jer would be protected against an ofJ' the record matter • 
.iiowever, the subsequent purchaser would be required to appear and de.fend his 
rights and prove t.hat he is a bona fide purchaser. Tnis alone is a burden. 
placed on the purchaser . If he f ails to s usU!.in such burden he 'Will lose the 
property , 

J. LmAL DlSABlLI'l'lBS : There are various types of disabilities: in­
.:'ancy, insanity, deprivation of c i vil righ t s due to certain ~es of iJnpri­
sonment. Wl)en the granter is subj ec·t to cer-cain disabilities his con'tract 
is void and a s ubsequent bona f ide purchaser is not pro t ected. In other sit­
uations t;he contract is merely voidable and t.he subsequent purchaser is pro­
tected. For example, the contract to sell real property executed by an in­
fant under 18 years of age is voiq, while such cont ract executed by an in­
fant between 18 ·and 21 years of age is merely voidable . ( 8) The inference 
from t;his \.QUl d be t.hat a subsequent bona fide purchaser in the f irst. cal!e 
would not be protected, but; a subsequent bon~ fide purcha ser i n the second 
case would ht?· protected . 

K. !Q±Q DECREES~ WHICH JUDICIAL SALES ARE~: 

Judicial sales may be set aside if they are based on an invalid decree . 
lf the court has no j urisdiction over the parti es or s ubject of the action, 
the decree will be void and ally sale of real property held in pursuance there­
of will also be void. An innocent purchaser who later acquires such property 
will not be proteoted. ( 9) For example: probate proceedings are held and pro­
perty sold and distr ibuted on t.he basis of the decree rendered in the probate 
proceedings. It iB later discovered that the "decedent" was not dead, .making 
i:.he entire probate proceedings, decrees and sales invalid . Innocent purchas­
ers who acquired property eold in .connection With these proceedings will not 
be prote·cted. 

This ill, therefore, still another instance in which a subsequent pur­
chaser is subject tQ matters which are not on the record when he purchas~ 
the property. 

Closely connected with this problem are cases in vhich judicial procedure 
on which a decree and sale is based is irregular. In some instances· where 
ther e have been irregµlaritie.s a s ubsequent purchaser is no~ protected. To 
the extent that this is true, a s ubsequent purchaser is put on inquiry as to 
all p;-ocedural steps oonnected vith 8J1Y decrees an<i judicial sales of the prop­
erty that have occurred in his chain of t.i tle. 



L. Dt.SCEl!T Af;J) l:!EIRS:JIP: The problems of this na-cure "ere discussed 
thoroughly in Chap"r.er c of !'art III a nd a short referenc.e Ui then. is all l..l'iat 
is necessary at this poi n;.. Ii' tile heir of a deeedent o;ho has died intes~te 
takes real proper"t.y by succession and t rar.sf ers th~t propertr to a bona fide 
purchaser the purchaser ' s title remains inconclusive for a period of four 
years according ro a Cali.1'ornia statute. If during tbat four years a l<ill of 
t he decedent i s found llhich devises t his property to someone other than t.he 
heir who acquired it by succession and such. will is duJ.y proved or a notice 
thereof is recoJ:"ded, the bo!".a fide purchaser will lose his rigbt to t..'le pr op­
erty in favor of the devisee under the will. If, however, four years elapse 
'ldthout such will being discovered the purchaser's title becomes conclusive 
as against any will exei:uted by t he decedent which may later be Sound. (10) 

If the decedent. die::l leaVing a will devising r eal property to a specific 
devisee a.'1d later " seccnc. w:Ul is discoveree leaving t.'le prope r ty to another, 
a bona !'ide pur chas.er !'.ro:n the first devi see is Sully protect e:! . ( 11) For 
example: 

!}, de~e:::en~, oiec leaVl..l"-€ a ·.'ill Winch gave 5J..aCKacre { whi cn he OW!leC act 
his deat.h) to I<. A decree of di st.ribution awarded t.nis proper~ to A wno 
sold 1-c t.o !', a bona fide pnrchaser. Subsequently, a l ater >iDJ was dis­
covereC ~lb.r.t t.h1-t:- ::.c:.:ne prop~t.~· to ~\ ·. in ~ suit brougnt. t.y h -a~a.ir,:;t P, 
t he bona, fide pu!'cna!er-, F ~ouie: be aJ.l on.e6 "to ret.ain t.t•e prop-er :.:. . !"ne 
theon· on ~!tich S"Uch ;;: concl:.;~:i on i s base(! is t."'lat. acqu1s) tior. o!" le5c.l 'L-itle 
b:r a subsequ:en" bor.r. f ide pl.:.rc:ms..e:r cuts of'f a1.l p·rior equi tie~ s uer. as t?'lat 
of X. 

The danger froJ11 the discovery of a >lill wllen i.he decedent. died intestate 
or the discovery of a second will when he died testate is not a very serious 
off-the-reco:-d t"'J\~\.er as: car: be seen f ror: this ser i es o~ e.>::a'!'lFles ; since- a 
bona fide purch·eser is ,;ener a J.l;: protect.ea . Cf course, he u put to t he task 
of proving his 'cona f ide f;)Urcr.ase, et cetera. 

M. MARITAL INTE.'!E.STS : Harri a ;,-e au tonatically creates ini:.erests in the 
husband or wife in cer;.a!:.n pro1•&r t y . Often these rr.arl tal interests do not 
a1111ear on the record in the Councy iiecor der ' s office and thus a subsequent 
purchaser of t.he propert~· is not made aware of such interests . The records 
in the County Harriage Bureau are likewise insuffi cient. 

In some instances a s ubsequent bona fide purchaser is protected against 
a spouse l<hose interest does not. appear of record, while in other i nstances 
he would not be so protected . 'l'his· can best be illustrai.ed in the following 
manner: 

H and W (husband and wif e ) o>m Rlackacre and hold title to. it as commun­
i cy property . The record, however , shows H as the ownel:" of the pr<>perty by 
r eason of a recorded deed ';o the propert~· lo hi.o:i as grantee. Nothini; in t.he 
deed indicates t.hat he is married and W' s interest does not appear of record . 
Accord·ine to California statute, the \.'ife roust ,ioin With the hu.sband in exe­
cuting a deed s elling -;.his property, ( 12) I.r H conveys thi~ property to P, a 
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bona fide purchaser without notice of the wife's int.erest, but fails t.o have 
W j oin in the conveyance, W has the right to set aside the conveyance as to 
her one-hsl.!' interest, provid:!..ng she did not consent. to the triu1sfer by H. 
'l'he wife is given, by statute, a period of one year .from t he date of filing 
of the. deed to the bona .fide purchaser, to set aside thi.s deed and assert 
her one-half interest. If W in the ebove ex.a.mnle .failed to act .>d:thin that 
ohe year period, she wo\lld lose all. such right,;, arxl. P, the bona fide -pur­
chaser, would prevail • ( 1.3) 

This illustrates a situation in which an innocent subsequent purchaser, 
relsing on the state of the rl?¢ord title, 111ay lose the property he has pur­
chased to a person \olhose interest does not show on the record. His title, in 
effect , is inooncl\1$ive for one year. This Ulus t rate11 anothe.:- defect in the 
~ecording System as it exists. in Calliorroia, 

This concludes the Survey of the Statutory and Case l.a'lf in Cal.tiornia 
involving the Cali1'orlrl,.a Recordine System. '!he later report w:i1.1 consider 
the essential elements of a i!,Ood Recording System .0.th sorne s>.l!;gestions for 
improvement in the CaliforniA S~rstel>l . 

• 
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Ft.'O'l'IDTES to CHAP'rER 12 : DEFEC'IS J N 'F~ C.4L1f·uRtiIA fil.~!IDlM:: SYSID: 

l . See Civil Code Section 10Cl7 and Code of Civil Procedure Sections 323, 
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2 . Could !'. Wise, 97 Cal 537. 
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No Notice, l Souther: Califor nia Law Hetie\< li22. 
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Froll) t.ne entire context of the repon a.."Id the first install.ment or the 
data sublllitted b:y the University of Southern California and rrom we com­
parative data in the counties beginning vi th Los Angeles County througn to 
the otbe.rs, eubti.tted in detail , I cannot see that the systeni adopted , an 
instituted service in Ca:iifornia, can be reconciled vi th a max1.nium of 
accuracy or eJ'>actness in the examination of title. I .t seems unfortunate 
tt\at, for example, the question of tbe Talidit:y of judicial. procedur<e under 
foreclosure inllts could p.ossibl.y arise under a prop.erl.y statutory form or 
foreclosure . Again, there never shOtild be an absence of statutory- law that 
would .al.loll' a que st.ion on the passage of title a$ within the parties or a.s 
to third persons to arise uaier "nondelivery or deeas". 

As to special liens, \lhich are mat.erial men's liens or mechanics• liena , 
California laws should require immediate recording in tne regular Registry 
Of O..eds of the ccunt,y where the land lies, as aoes the stat.ute in Massa­
chusett.s. 

Fut.l4-.s judgments and decrees all. are ta.Ken care of in the origin&L anS 
ap~llate juris diction Of the courts and finally are recorded as against the 
world as an action in rem. 

The authority of an age:it or corporat.e officer snould be quest.ioned and 
dl.sposed of at transfer and, except in t.ne case Of fraud, should be bina.ing 
agaiast. all part.ies. 

I note by tne report. on Los Angel.es Count.y, dated February 19, 1950, 
that it i.s required in th~ Land Court system that t he applicant. J!Ust prove 
ownership by .t.u.rn1shing an abstract or a policy o! t i tle insurance. If the 
d!Lta. before me 1s a BU!ficient criterion by Wich ooe ~ judge, no compre­
heniµve abstract coul.d be presented un:ler the systel!I. of recordation that 
s eems to obteJ.n in :yrur State. Under the Land Court system. in Massachusette, 
the titJ.e examiner for the Court i s appoint.ed cry the Court and he is able to 
obtain a cO!llpl.ete exa.'!Unation o! a title from the aillple sysr,em which .has 
been tborcruglll.y outlined in thi!I r eport. .lga1n, no policy of ti tJ.e insurance 
can be sound that is based u,pon inaccurate recorda or inadequ.ate records of 
recordation. 

Once the system o! recordation 1e simplified so th.at all so-cal.led 
encumbrances lihich &!'feet the title to real estate are correlated under a 
simple accurate sy11tem, land can be registered as outlined in the .Massachu­
setts Statute, Chapter 185, attached to tlle first portion of !i1y report, and 
the said Assurance Fund only guarantees against error on transfers or re­
registrations a!ter t.'le original registration. 

The historic r ec<>rd is the basis for effectual conclusions of the vork­
abi.li ty or a systeni. The sinlple record.ation system and the regular outline 
of' registration in 'fifty-two years in the Co.TDmOr!llealth haa resulted in $)000 
\l'Orth of loss to the Assurance Fund. 
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I understand again from thB report o.f February 1 l9SO, from the Los 
Aq:eles data "the State Assurance Fund must ·assume sole responsibility for 
clear title, n To .me this is a s~riou.s undertald~, 1iholly unnecessary, 
and. a responsibill to' not based upon the probability of accurate data p:-e­
sented upon the original registration. 

Attached to this report is a list of the various counties of' the 
C0111!1lOmrealt.h and o.r their population, ali or which ·are snail as compared 
with Cali.fornia, but the di.fi'erence in quantity is not an insurmountable 
barrier to establishing a syst«n of title recording regardless of land 
Tegistration. In the economic world this title recording ie of the highest 
·importance and. a si.llple, accurate system is a condition precedent to suc­
cessful titJ.e· examination, iIIVestment marketability and seo.urity. Insofa:r 
as iey commission. allows me, and even beyond, I recol1Jllend a very drastic 
revision of the recordation system of your State. 

This ia illlportant, as I observed that the State A11surance Fund assu..-es 
future increased values of propert:r for the original payment o! ore-tenth 
of one per cent of the aissessed Yalue at t he time of the original regist:a ­
tion except in the interim bet11een the decree of original registr.ati.on and 
the end-of-the-year 1.1.Jdtation period. Under the Land Court of Kassachu­
settll , there is no such. guarantee of the· Ass11rance Fund as to the original 
value and therefore no guarantee of the Assurance Fund for inc~ed value 
because of arry act in regard to the original registration. As I have said 
before, the Assurance Fund is a guarantee againSt error:j f ollowing original 
registration, and therefore there ¢sts the potentiality of guaranteeing 
increa.sed valllea eimilar to the exanple given in tile attached comments to 
the Los Angeles C~y report for the original fee. You will _recall that, 
regardless o! t.be original value of the larid,, tbe Jll8Ximu_111 that can be col­
lected is $1000 u!Xler our statute. Therefore, under these two considera­
tions, the recordation syste;n as a ba.sis for title examination is ot the 
utmost importance in its sequence and conti.mdty a.'ld comprehensiveness of 
record. It would appear to me , if I un:ierstand t.he comparative data given, 
that it vou1d be well nigh impossible to be certai.n of a certification of 
title under the California syste.'11 presently obtaining. Again, such an 
1.?lrprowd recordation syatem is essential because of the trememous value 
indicated in tbe tr&Mactions ddly- in the Los J.rgeles Coant)' recordi.ng 
office. U it can be secured, a reco~ system eimilar to that outlined 
by General Laws, Cb.apter 18.3, o.f Massachusetta, 115 a,n. integral S)"Stem 
reccm.o:led and promulgated as a result of examination of the recordi.ng 
1113tem :in the variows states and territories as outlil'led in other part~ of 
'1111 report. liit.b.ou t a recent examination or amendments in other jurisdic­
tions, 11bich e:ramination i .s not comprehended in '1111 comission, I therefore 
finally :recommend that such a system be adopted at the earliest date obtain· 
able. 

It h.as been the history that; such simplified recordation systems have 
opposition. frora title companies, and from abstracton and co~yan:ers . The 
test, however, is tbe value to the public rather than to the profession. Jn 
addition to accuracY. and the minimum of errors, it eliminates the requirement 
of free eemce to be perforned by Cou.nty ltegisters 1 or County Recorde-rs t 



offices. 1 recommend a system of fees that Will approllilll!lte the cost. of 
services, vbich services should be l.iJDited directly to the recordine and 
preparation of indeus and records for ageooies separate and apart from 
the Recorder's office, inclusive of la,y i:cdividual.s.. I note the ·recOJD11en­
d&tion of 1943-114 of a photographic 1118thod o! recording. That bas been 
adopted long ei.me in our Cou.aty and districts of the County, and haa 
resulted in a great 11&TI.Qg in ha.stem~ the return of the :recorded deed 
to the grantee, etc. in the point of ti.a. 

Again, it seems t o me that. the duplication in •nndnation o! title, 
either within the collfinlls of the Torrens 87!1teJa or without, could be 
eliminated by the adoption of a 111.nple system of recording titles. To 
.have the potential encumbrances spread out over vari.ed pQinU! of record, 
and to have .so maiv possible encumbrances not a matter of centralizecl 
record, makes a title examination expensive 1! at all feaaible . 

In addition tO the repetitious co-nt8 I have made throughoot this 
part of 11'\1 report, I would like t o call specific attention to certain 
provisions of lav 'odiich would be of vallle in a recordifl: system: 

l. A deed executed and dellnred vould be su.tticieot without aey 
other act to convey land aa betll1len the grantor or lessor am persons 
having actual notice, e.xcept this conveyance of a fee , or of a le.a.se for 
more than seven yea.rs or for life, cannot be valid against &lJ3' person 
other than the grantor or lessor unless it is recorded in the Registry of 
Deeds in which the land lies. The purpose of this pro.vision 1.s t o take 
the place ·Of a liveey of seisin, and is to protect subsequent purchasers 
against prior or unrecor4ed conveyances and to give legal sanction to the 
antiquated rules adopted by judicial decuions by girlng const ructiTe 
not1.ces to purchasers and creditors. !ou will ncite that this prov1s1on 
is substantially identical v i th the words of the Fecillral. Statutes , 41 
u.s. , p. 1000. 

2. lt should be provided !'urtber that the record of a deed &Dd a 
lease or a Power of Atton:lsy-, duly aclmowledged , becomes conclu.51 Te evi­
dence of ·the cjelivery in favor of purchasera of value without notice . 

3. .l statement, 11VOr~ to before an otticer, llnd showing a person's 
married or umarried status, kinship, and birthda;y, shou1d be recorded 
and becOllll! ad!lissible in evidence in support of a t1 tle in 8llY court of 
a 11tate. 

4. A grantee's nuie and residence and address should be contained 
or endorsed on a deed. 

$. There can be provision for a short f orm of Warrant7 or Quitclaim 
Deeds. 

6. The word •grant• can be used as a complete and sufficient word 
ot conveyance as against the old. "give, bargain, sell and co117ey". 
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7. It can be provided that the words "heirs and assigns" are not 
necessary to give an estate 1n fee a..od that the law constNes a co!rV'ey~e 
as such unless the deed specifically provides otherwise. 

8. When a conveya:oee by deed or vill is made the vord "use" shall be 
i.llplled or the words •in tl'Ullt" should aJ.so be used, 

9, It can be provided that easements, rights, pr:i:'l'ileges, and appur­
tenances are by illlplicat.ion all part o! the transfer, unless the deed or 
co~e speci!icailJ' excludes tbam. 

10, J. mortgage enti tl.ed "Mortgage Deed" is e deed to heirs a.ad 
assigDS and contains full warranty covel!B.nts and. various ste.tutory condi­
tions in regax-d to ~nt or redemption or !'orec1oaure. 

ll. Var10\1S mortgagee given to banks (national, cooperative, savings) 
may all be provided for s imply by statute and a. general proVision that a 
bolder of a ~.ortgage may upon forecloSlll'e purchase at 1111cb a sal.e. 

It wq ~ noted here that it bas recently been prortded under our 
Collll<IOmreal.th tbat foreclosures 1!1.tSt be by ·way o!' equitable action, which 
!Urther siJ!i>lii'ies the reoord of tit1es. 

12, A 111ortgage vay be assigned f.ro11t one mortgegee to another by a 
s1111p1e paper recorded and witnessed. 

ill. these ins~nts, by provision o! 1aw, ll:llst be acknowledged. 

13. In order to have a suMta.ntial, successfUl Torre?IS tend Registra­
t ion System, there l!llSt exist a recording system that posses·ses maximwn 
accuracy, that possesses mininul: cost of exami:r.at.ion or title, and that 
provides for examiners vho are COJl!P8tent. 

l.U. J.e in Massacllusetts, so can it be in aey state. There should be 
in the ~ C011rt ;judges lolbose jurisdiction is confined aolel;r to land 
tit.lee lll".d not inclusive ot the Jurisdiction of torts, divorce, crilll1nal 
i.v, etc., aa I Ulldentand obtains in Cook County, Ill.inois. In Maa11a()hu­
eetts these judges are primsr1.l;r located in the Capitol in Boston, but mq­
at their discretion bold sittings of Court in aey part o! the CoDJDOnwealtb. 
This might require various locations in the State o!' California because of 
its size and i.naccessibill ty to Sacramento fI'Olll the sou th and tbe north, 
Just ae certain other of your o!fices are divided betll'een San Fraru::isco, 
Los ~eles, Sacramento, etc . This is .not an in.surmountable ditticul.t:y. 

15'. The recorders, assistant recorders, and engiDeers 1.n :the tnain 
office or o!fic.e:s should be of most competent education anci experience. 

16 . The ex.amillers should be chosen by the Court and not by th.e 
applicant. 



17. As in the Massachusetts Statutes, Chapter 18$, all available 
data should be required to be given i n t he application, and there should 
be authority for added examination and surveye. 

18. i'ba 1S7Stem of notice, vbetber by penonal pos't.1.q: or by publi­
cation, ahould be at a inaT!nm, nth allowance of llU!ficieat time to 
permit all parties ·interested t2lerein to be beard and to a.saert their 
rights . Urr:!er this systeQ\ there should be a decree in rem conclusiTe 
88ainst the world, including the Stets of California . There sl)ould be a 
l.imi tatioI) ot time after the decr ee in llhich all questions except f1'8lld 
are f orever barred. 

19. The various Registries of Deeds f or the simple recordation syste111 
or for the division of the Registry that ha.ndJ.es the Torrens system should 
be personneled by specialists in ·that line and should b11 free from politics. 

20. .ln. assurance or indemnity :t'lmd, because of the suggested procedure 
as required here of no defaults but complete hearings on each title, Witb 
limitations after decree, should be confined in its guarantee t o errors 
attar original registration. An obserTation on this feature, where .7 aur 
applicant furnishes his own abstract on a faulty recordation system, is that 
your Assurance Fund is always in danger. 

21. An assurance fund depletion sboule not be dependent upon a title 
insurance compaey' s guarantee or Vice versa. 

It ill beyond my comnission and i t would be .impossible, With the data 
that I have or my lack of knowledge of· your conditions in Calilornia, to 
suggest or to outline a schedule of individual. costs &lld tees as well as 
ot ealaries of employees and of the Court. Thie is dependent upon a 
etate 's condition, size, fixed financi al progr&l!IS and attitudes, al.l dif­
teri.Dg from another state or locale as one person illherentl)' ctU'fen tr<mi 
another. 

It i s recognized that no one feature or features can make a successful 
recording or registry qstem workable, 'but there are certain salient ele• 
•ntll, in..,,- opinion, vhicb are essentiai to its advancement and ellici8DC71 
llUCb. as a miniJmla of political. attitudes, and the mpl.oymnt of epecialista 
for the Court's engineere, examinere· and persOllllll.. Wtl;y, but certa1nly 
not the least by aey 11u11me.r of means, is the attitude of the comeyancers 
and the bar of a state toward a possible dest:N.ction of present eources ot 
income of independant examinations for title guarantees. I u inforllllld 
that in eney state in the Union, t.here has been oriticiul &Di objection 
to a c:hange, based partly upon eucb e destr11ction ct a recognized and 11om-
1'ba t luor&ti ve business. This is oDl.3' m•l!ll!D, but I do believe that grOW'i.ng 
cooperation of conveyancers am la!118?'S witb propert:r owners and financial 
interests will be absolutely necessaey to fi1 the marketability of titlee 
and the.ir use as collateral at a minim •m o! cost. 'l:he aocum.LlatiTS tax 
problel!l that faces the people of flit;{ state f rom the state leYel 1 from the 
llUnicipal level, from the count7 level, and lllOreover from the national 
l evel , mans an econollli' to be projected along the lines or titles. 
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othe~e real estate will become less and less a basis expedient to i ndus­
try and free enterprise and, vorat of all, the'hopes of the S?r,al.1- income 
class o! people, in regard to tb.eir hanes, and ll!!laJ.l businesses, and farms 1 

will. be deteated. 

l(ater ~ts !or .irrigation and !or pOll'er are a aoures o! complicated 
titl.e dependency. ill these Bl"e :larger problSl!ll obtaining in the State of 
California than in the Eastern or Middle West States, at least east ot tb& 
Miasis6ippi River. Coastal. States, illelusive oi' the thirteen original 
coloi:d.ea, ha,Te had to meet the Uiaccurate descriptions and rights tovards 
or v1.thin the inland vatera and the sa.rginaJ. eeaa, and onrlapping and 
UDdecided questions. It has been experienced that the Laa! Court has been 
tbe most effective in.BtrUJDBnt in searehing and detennining these ove.rlap­
Jiing rights. 

One eleRnt which 111.J.Bt be taken into account on water rights arises 
under the granting of licenses by the 'Federal. Government to construct piers 
or other structures in navigable areas, and the: :resu.l ting conflict that 
arises betveen riparian ovners bordering on these navigable ;raters. 

In the conflict that has arisen invol'rlng riparian ~rs on inland 
vater11 and margi.nal seu as to t he 01.-ne.rship of and recovery of t-esources 
such as !ieh, gravel, sponges, etcq etc., tlle Land Court has been an di'ec­
tive institution for the detetmination o! these right~, because ill parties 
in interest are notified and beard, and the constitutional provisions are 
necessarily strictly ob~erTed . 

Final 1 ;r, this report and t.be.se obaervationa, cri ticiSIS, and reco11111Bn­
dations are not given or presu:med to ~ those ot. perfection or those that 
coulq be adopted by a particular jurisdiction Without subi;tantial disrup­
tion. The dateniinat:ion of their Talue Dl.lst necessari...ly rest beyond 'l!!il 
aut.bori ty 1 and ia subject to the protection, conseruru.s, aa! re.1'1.ection of 
COll!j'.letent 1111.Dds 11b.l.dying the changing tiJles and problems vitb the years. 
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Chapter It ~ 1.!?.'Tl:!005 FIR n:.P?.OVF....c3it1 I l'I ':'it Gh.L!FOO:iL- U. .• D !!!!f 
RECORDI!icr AND REGl.STI'.i<TIOK SYST~ 
(By University oI Southern California ) 

INTRODUCTION t 

At the beginning the 1.imited scope of this report should be 
emphasized. It does not purport to pass upon the very broad question 
whether, in view of the avail.ability of tit.le insurance, a ey attempt. 
whatever shou.ld be made to improve title recording or registration in 
Cali.fornia. On this broad issue we make no pronounoement at all . 'I'.h.e 
authors of this report are required by their contract Id.th the St.ate 
lands Comrnission to report "on the methods to be followed in app~vi.ng 
good land titl.e recordation and registration systems in the State of 
California." In writing this report we have assumed tbat i& is desired 
to prov"'...de the people of California w.itb systell!S of registration and 
recording operated by the gover ru:ent which w:ill be at least equal in 
efficiency to those operated by the governroent s of other states o~ the 
United States . The facilities .nade available to the public by private.ly 
owned and operated tit.le insurance companies have been l.ert ent ireJ.y out 
of consideration. 

Prom the point of view here staied t.he follcrrlr-t reco=ndati ons are 
respectfully sub:nitted. They are based upon a consideravion of systems 
in u.se in other states ane the suggestions of expert.s in this field. 

PART I: 1!ETHOOO FOE ll!PilOva!ENT 111 THE C.~LI?OIUrJJI u.riu TITLl> rtEGlS'l'RAT!.Oli 
SYS'WL -- - - - - ---

The Torrens System (rel(is.tration system) bas not. been used to any 
great extent in the United Su; tes . It h.as been triea in vari ous parts o! 
the country, but h.as met ~th dis<.ppointini; r esults . There a.re a few areas 
in 11'.hich it is being used to a very Umted extent, i.e. Boston, 
J.!assachusetts and Cook County, llli."lois, Tnese areas have f ound the system. 
to be satisfactory, but they are deci de::Uy in the minority. 

The reasons for the failur.e of the Torrens System to succeed in the 
United States can be traced 11>3.inly to the apat.hy of the people in regard 
to it, The people are a cc1ustol!l9d to the Recording System, cumbersome 
though it may be, and do not desire to change aver to a system which is 
quite different !roll that to w.hich they are accustomed. (1) 1rucb of this 
attitude .on the po;rt of the people is due t.o the fact that the ir>.itial 
p?'Qceeding for putting propert.y under the Torrens System is an expensive 
proceeding. It r equires a judicial hearing, title reports , surveyor's 
report s , the services of an att.orney and oLher inciaental matters. These 
are e):panses that are faced 1<hen a property a::ner decides to register bis 
land and they add up to a j'<ilrly large s um. There is a saving t o fut-.i.re 
owners of. the property since s.ubsequant conveyances are less expensive 
than they would b9 under the recording systeia, b\lt a pre!"mt own~r i~ no;. 
concerned v;1tb the savings t.o such :U;:.ure owners.. He !..$ na turally 
concerned rlt h the exoense to hir.i . There.!:o:-e, a.:'t~r consid:eri.'1<; such - -



expens e , a properr.y or.ner 1!9nerally oecides h~ ;7ill r e:Jl<tln U."loer ~n~ 
Recording Sys'tiam where he needs on.,~· to pay a s~ll C.£r.oant. for ~::.Jrmr:.. 
his deed end ot her documenr.s a ffecting nis pr oper ey. 

The only solution i;o this a etitude on the part oi' t ne gener '<l pu~lic 
is t o make the sysr.em comuulsorv, requiring everyone to registe r hi s 
properey. This, of course, has obvious political difficulties , ana would 
not be considered. (2 ) 

Ir we assume, however 1 t aat a Torrens System COllld be made 'to operat e 
satisfactorily on a small scale, as .it is in !foston or part.a oJ: lllinois, 
the problem that confronts us is why has California's experiment with the 
Torrens System failed so drast i cally? 1ber e are several def ects i n the 
California Syst.em whi ch have led t o thi s f a l1ure. They will be discussed 
in de.tail below, rlt.h suggesr;i ons for re:i:eciying the defects . 

Tne Cali !'orni a Registration .law provides for an Assurance Fund for 
the purpose o!' pror.ecr.ing regis r.ered o-.ners who lose t heir proper ty aue 
to operal.ion of provi sions of this law. (3) For example, A owns 
registered property. His Certificat e of 'i'itle 'to that properly i s stolen 
by X, who forges ~- •s name a.."ld. conveys the pro~rty, by tra!lSfer of the 
cert i.ficate 1 to :C, r:ho is a bona f ide purc))a ser. AccorC:ing 1.0 t he 
pro-visions of the Registrat ion ie.'7 in Ca'liforni2. , B woula oe protected , 
since t he cert.ificate i s i:.o t.hat extent "c oncl usive " evidence o:· t it.b . (!i) 
A's only rer.ie<iy ·r.oula oe a e;a i :1st X who ha.~ pr obabl y l eft t.he State . The 
purpose of t.he Assurance !"und is t o give A a ;ecav.ery of mon<!y for r.ne 
value or the land which. he has lost through this r·orgery and theft . The 
Land Title Law gives him a right of recwery, provided he lllllet~ the 
requirements -set up by the law, against the Assurance ~'und . Theoretically, 
this is an ideal so1.1.1.tion . it pr ovides for a '\.certificate that i :; 
conclusi ve", ·which i s necessary for the perfect opera1.ion of .a Torrens 
System, and it also provi des for pr otection of the rig.htful O\lmer, 
pennitting biin a money recovery. 

The Fu.nd has, however, not worked in the manner in llhich i t was 
expected to . The reason for this is that the i'und U; much too small to 
meet the demands of property owners who have lost their property through 
conditions which woulCI give them a right to recovery :from. the fund . The 
amounts put in the f'Und coruiist of a small percentage of the amount 
collected as- fees by the Registrar for his services in connection wit h 
Registered (Torrens) Property. These .fees are admittedly very low and 
insu.fficient to cover the· costs af maintaining a Reg1-stration Syster.i . 
The amount whi ch goes into the fund is enti rely too small to create a 
fund su.fficiently large enough. to meet the needs of o1'T!ers or Regist er ee 
property. (S ) In a dditior., at the present t11lle, due vO J::he judf1.'lt.ent in 
t he Gill case di s::ussed in the f irst r eport, t he !:i1 :'la has bec.moe 'Dankrup • • 
T'his l eaves <.he Reeistereci 0·1mer s with abs ol ute'ly no protection a t all 
from any i\ssura nce Fund. With a. s i tua ticm like t hi s, a Torregs !>ysven: 
co~ld not possibly be successful. 
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-ieet the nortfl'!l needs o! o.-mar's of Repstered property . J n or .lcr t cr it 
;.o £Ii VP. aaequa1;e sec·v.ri t y to these O\fllers, it must oe supported oy "t rill 

St.a to of Cal Hornfa~6) An.v other tY))B or insura:'lce., unsapport a:' :,~- t he 
St at:; , will be inadequate . Wi tbo11t an adequate, workable fund , <.ali~orm.a 
can never have a successfUl Torrens System. 

The major problems encountered :i.n ooMection with California's 
Ref,istration System stem f rom the interpretation of tne Courts as to the 
"co:iclusiveness" of a Torrens Certificate . Se.c:tion 36 of the land Ti t.le 
L;w provides that the certiJ'icate should be "conclusive" evidence of 
title. Thi"s :neans, in effect , that protection 1-s given to those persons 
whose pames appear on tne cert ificate as .having an inter est in the 
Property. Anyone who claims an interest io the -property, ·but whose na.'Ue 
does not appear on the Certificate is precluded f r om ar.y interest in the 
pro;ier ty. His remedy is then limi.te:i to Cair.ages ot ·a possible act.ion 
a gainst the Assurance Fund discussed above. 

Exceptions are made in the Statute in Section 3u, -which states that 
t he re~1.sterad O".mer holds his property subject to such estates, ~mortgages, 
liens, charges and intere:5t s which are noted in the last certifi cate of 
t itle EXr.C:?r: 

l. An existing· l ease for a period of not exceed.L'>g one year; 
2 . public highways; J . certain taxes; etc . 

The California Courts have refused to hold the certi.fica te "conclu sive" 
evidence of t itle in a series of iJ!lportant decisions. (7) These have beon 
d iscussed in the f irst report , but should be referred to b?'ie fly at this 
ooL'lt . In most of. these cases the Cali!ornia Court found that the Court 
in the orie inal proceedings to register the property bad ~ juri sdict.ion t o 
make the determinations as to inter ests in the property . This may have 
been because of a lack of proper servi ce on parties who had i nterests in 
the property, or it may have been due to the Court 1 s failure to ban 
j urisdiction over the property itself, wt:dch was the s ubject o!, t n• 
Registration proceedings , Iacking jurisdiction, it was held, the Court 
could not effectively preclude the interests of persons to the property 
attempted to b e registered and the entire proceedings ware declared invalid. 
Such decisions naturally shook the confidence of the general public in the 
Torrens System and tbe result has been that property owners do not feel 
that Torrens property is a safe investment. 

The f ollowing case at.fords an illustration of this situation: 

o, mmer of blaokacre, brought an action to h.B.ve bis property 
'registerec under. tlje Torrens System. He tailed to name X, (who was occupy­
i.'11' a small qection of Blackacre ) in the petition and X was not given 
per s 'lnal service of the petition and summons . The land Title law requi:es 
parsonal service to be given to all occupants of the property sought to 
be "reg).stered. X, having no knowledge of the ~registration proceedings 
1e il;?<= to appear and conseq·uentl.y the proper ty w;;s deoree<l to be r egisterec 
ir. the name of O, !'11th no ~'ltio11 of X'a ipte.rest 'llti.ich was b;;sed on a 



boundary· agreement previousl,y made ;."ith 0 . Several years later the 
property was sold to a bona fide purchaser, P, who had no actual noti ce 
of X's int.erest. X brought an action t.O quiet title and set as ide the 
decree of :registration so that he could asser t his int erest in 6la ckacre 
against P. 'l'he court in Swartzbaugh.!· Sargent(S) under facts similar t.O 

those outlined above, held that X was entitled to set aside the decree of 
registra tion and assert his interest in the property. The court held that 
failure to give the notice required by statute (personal. service 1o this 
case) in this instance meant ·that no due process had been given to X, It 
is, of course, necessary to give the type of notice required l;iJ- t.he st.atute 
in order to give t l\e defendant "procedural due process" . I t is not 
necessary, however, that the statute require personal sertice. It ha& 
been held by a series of Supreme Court cases that \men an action is ~ 
rem (such as the type of ac tion involved in a qui et title action) noTice 
by publica tion is su.!'ficient--oersonal service is no1. neces~ unl-ess the 
statut-e speci!ica:lly requires it.(9) When the Court has physical 
jurisdiction over the real property involved (Le. the land is within the 
State in 'WhLch the court is s ituated) the court has the right to settle 
the title t.o such property . ( 10) T!Us ir.ay be ba$ed on publlca tion service 
as held in these Sup:reme Court decisi ons , whether the parties ltith 
interest in such. property are within the state or not. T!Us means that 
the California Land Ti.t1.e Law could be amended to re-:iuire merel,y service 
by publication as the method for giving notice in the original proceedings 
for registration, rather tha."l personal service. The decree gra."lt.84 would 
then be "in r e.l'I" ( i. e . conclusive against. all the world) and lacik of 
oe:rsonal service could not he claL-ned as a basis for lack o! jurisdiction 
and gr ounds for vacating the. judgment in the ori ginal proceediligs . 

In order for the Torrens System to operate successfully, the certifi ­
cate mus t be conclusive evidence of title as ~st all the world.(ll) 
It is proper, holleVer' to allow a short perlodas is pro'Vidediilthe 1.and 
Ti t l e Law) for vacating the decree because o.f fraud, mistake , or inadver­
t ence. Such action should not be allowed as against a bona fide Jl'J.rChaser 
of the property, howl!ver . Aiter this period of time . elapses, the decree in 
t.'ie original proceedings should not be s ubject to attack. 

The Torrens Statute itself· has provided for a conclusive certilicate 
of title . Failure on tlie part of the Courts to · recognize the pr'oceed.ing 
as one in ~ in which rights were established and all. other rights cut 
off, has been largely responsible for the breakdown 1o the operation o£ 
the Torrens System in CaJ.jj'omi.a • · 

It should be. emphasized that in order to have a satisfactory 
Registration System tnere must be a satisi'actory Recording System as a 
basis. (12) This: is necessary .in order to determine in the original Torrens 
proceeding whl,,ch parties have interests in the property •duch is being 
registered , so 'that they canoe given proper notice of the Torrens 
proceeding. If it is difficult to find th:l.s information from the Official 
Records, per sons with l.egi.timate interests in the property woul.d not be 
properl,y notified and consequently trouble woul.d very llkel,y arise in the 
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future . The Boston report st.ates this <> S follows: 

"In order ~ h;1ve a substantial, successful Torrens.• land 
itegistration System t here must. exist a r ecording systeir. t.hal. 
possesses rraxilnun accuracy, that possasses minimizing cost 
of examination of title; and a.'1 examiner who is competent . " 

Improvements in the Calirornia. Recordin£ Sy.stem woula ·not. only be 
benef icial in connect.ion wil.h the operation of t hat system, but. also in 
connection -Ni th the operation of 1.he Torrens System, as can bs seen from 
the above quotation . 

There are s ome practical human problems which entet- L'lto the picturg 
and 1J1Ust be dea l t with . For instance, in some of t.he negis:.rars' ofi !.ces 
in various counties throughout Ca1ifor nia 1 poor r ecor ds a r e kept an:i t.here 
is a ·lack of proper s-.ipervision . (13) It is necP.ssary t.o havo a corn:>etent., 
well - trained staff to carry out t.he provisions o;( the ~egi~trar.ion Syst.e:i: . 
This can only be achieved by- emphasis on a deauate p er sonnel in t:he var ious 
Regis t rars ' offices . (11.t.) If the Torrens .:>ystem is ever to :'unction 
properl,y, a t.horough inves t.i gation of how r ecor es are kept. snou1.a oe made 
and a revisioa. accomplished w):lere necessary, This is especia.Uy applicable 
t o the smaller counties since the lar ge counties, such as Los Angeles, are 
"lrell- st.a.f.fed and operate in an efficient rr.anner . 

These then are tbe principal defects in t.he Cal ifonu.a rtegi.s trai:.ion 
System and are the ma tters which tmJst be re!lledied in or.aer <:o have a 
'Workable TorNos System in Cali.forni.a . I t is feasible for a 'torrens 
System to b e succes sLul, as h&s been the experience of certain small 
communities . It must, har;ever, bav.,. the suppo!'t o!' the people . This is 
perhaps the greatest proble."ll of all, Si."lce the people of the Stat-e of 
Oilifornia have heretofore !ailed to have sufficient inte!"est in t:he 
operation of the 'l'o?Tens System t o support it whol eheat"tedly. />.s lo~ as 
the apathy of' the general public continues , it is doubt ful whether a Torrens 
System -..hlch wou.ld operate successfuly could ever b e deVised. 'It is , there­
fore ., up to the peopl e of the Stave of Calif'or nia, in ths last analysis, i:.o 
det ermine whet her they want a Torrens Sys tem or not . 

PART .n : METllOOS FOR ll.IPROV"'..b!EN'l' IN 'l'!IE CA.LIFORNIA 1" ND 'l'ITIZ REOOR!JI NG 
SYSTal - - - - --

~ of the defects in -the California "Recording Systelll arise out o.f 
·t.he mechanical d.i.ffi.cu.lties 0£ obt;;inini; Wor-...ation from t he public 
records. One of t.he main purposes of a r ecording systel!I is t:o proVide a 
11tethod in which a purchaser may obta.in information as t:o the status of 
t.itl e to a particular piece 0£ property. This he· should be able to find 
with a minimum oi' t i:ne- and effort. Instead, due to the bulk of material 
and the poor i naexin& syst:e11: i n use in Califor nia , it is extrernel,y 
difficult to obtain a clear picture o: t.he record .t.itle to a particular 
piace of property from the official r ecords . Under t he California system 
as it pre-vails t oday, a purchaser must firsr. trace through a series of 
Gr->...ntor-<.1rantee I ndexes ana roust ultim.~tely r ead every oocurnent ·executed 



by a grantor in the chain of title to determine whether it involves the 
"Property he i!l interested in p!lrchasint; . This is due t.o the fact t.h<n. 
the Indexes ~not contain ~ legal des::ription of the prooerty cor.v~yed . 
Sy lookin,g at the index all a purchaser can discover is that X co."lveyed 
by .deed to Y. He cannot determine from that indt!x whether it was 101' 1, 
lot <! , etc. llhich VGs conveyed. It is .no wonder that the Boston report 
registers disbel1ef at such a deplorable condition. 

The first rec<>':mtendatoion, the.re!ore, is that a t 1"'..ast a provision b e 
ltla.O:e requiring t.he index books to indicate the ~ description of the 
property conveyed, as well a s the na.me of the grantor al)d grantee and the 
tit.le of the instrument, by which it 11as conveyed, This woul.d help the 
purchaser considerably, since he co .... l a then detemine, withO'.it consu.lt.ing 
the instru:nent itself, whether a specif ic docu.~ent or transaction dealt 
with the property he i s interest.ed in purchasing . 

'!'nis would eli:ninatoe a certain amount of irasted effort . H0\'18var, 
the bulk of title sea rchL'lg 11oulo still involve the tedious l!l&thod of 
checking Gre ntor- Gra ntee Indexes back t o the source of the ti.tle . (15) I t 
lfould be a considerable t.ime saver if tract indexes ccr.lld be used . All 
transactions involving a specific parcerot' property 'll'OUld be listed on 
a pc<ge containing the legal description Of the property in question.(16) 
A purchaser, interested in a specific. piece of property, could the:-; 
consult the p<;ge corresponding to the. legal description of the pro,,erty 
he is interested 1.n. He ·w<;ruld fine on ·this page a notation concerning 
all transactions connected with that piece of property . With this form 
of index be could obtain a picture of the chain of title at one glance 
rather than by having to trace the title laboriou.sly through grantor­
grantee books . From the ref erence contained in the tract index he could 
then colll!ult the record of the particular docwiients which are of soecial 
int.erest to hUi . (17 ) T'nis sy stem b.as been used success!\illy by other 
states and by the title companies . lt is true t!J.at such a change is a 
great undertaking and would, it bas peen suggested require the preparation 
by the state of abstract books similar to those in use· by t)le title 
canpanies. (18) rt lfoulQ., however, greatly increase the productivity of 
the recording system and result in a far more workable system than that 
wh1.ch is in e!fect at the present time. 

Slch a change would eliminate the defect pres~ted in the follOll'itlg 
type of case: 

A, O'lliler of lots Ill and (f2 C01t'7eys lot fl to 1l by deed containing 
restrictive covenants which are mtually enforceable by A ·and 1l and llhi.ch 
are a pplioable both to lot 1!11 and lot (f2. later, A sells lot /12 to C, 
who has no actual notice of the restrictions imposed on lot /12 by the 
former deed to B, The California court has held th!:t C, the subseque·nt 
purchaser, is put on notice of the restrictions against lo.t fl?: which he 
has purchased, from the record of the deed f r om A to B creating these 
mutually restrictive covenants. (19) As '!Ills pointed out in Chapter 9 o! 
Part HI, C would not be able to fL'ld the nature or· these restrictions 
fro:n the official r ecor ds , unless he sc~tinized deeds given by ,.. 
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involvinf land which ...as ~ C's lot . This is a. burden on a subsequent 
pu-chaser whi.ch ::ou.lc be eas11y e1 irninated by the use of a tract system. 
!f such a syst em were used, a notation 1'-0uld be posted on the sheet set 
up for lot Ill, shoWing the restrictions against lot (f2 iii favor of lot (/1. 
The subsequent purchaser, C, in searcldng the tract index WO'~ld tben 
becoine coopletely aware of the existence of these restrictions against 
the property .he is interest.ad in p.irchasing. He would then be in a 
position to investigate the effect o-f these restrictions against hlln, as 
a subsequ.ent purchaser of t.his property . T"nis is clearly a situation .in 
which use of a tract index, rather than a granter- grantee index would be 
highly desirable and beneficial. 

The fact that Te cords are kept in various offices creates a .furtbel' 
defect . It requires a leng':..hy search through various offices, S'JCh as the 
County Clerk's office, County Tax Collector's office, Bureau of Assessment, 
l'robate Court records, and ~uptcy r ecords , with the possibility tbat 
an interested purchaser .lliight overlook some important source of information. 
I t would be adVisable to centralize the records by requiring them to be 
recorded in ·the same office . This would perhaps, be an added burden, but 
would makB the process of title searching mch simpler . This suggestion 
is likell'ise mde by the Bositon rep()rt . 

The bulk of the mterial in the recorder 'a office presents a 
mechanical probl.em. The use of nhotography has helped to a certain ~nt 
to cut down on the bulk. Thi~ is noted with approval in the Boston report . 
This problem of voluminous r ·ecords could be further solved to a certain 
extent by the use of the lllicro!ilming process. When docwnents are 
microfilmed tbe recor,d.s would take up v~ry little space. However, the 
problem of fla shing them on a screen everytime someone wishes to see a. 
particular document 'J!BY .make such an innovation irn impractical one. 

The matters discussed so far in this r eport have been concern.ed With 
defects existing in the recording s111tem i t self- internal defecta . There 
a.re, as bas been pointed ou.t in the first r eport and in the introduction 
to thi.8 secoru! report, many defects whi.ch arise outsi.de of the record 
itself. These have. been referred to as external defects . 

~e defects present themselves whenever a purchaser of real 
property is held to be subj.act to inter ests in that property wbich do not 
appear in the record chain of title. For example, a pircbaser aay be 
subject -io an adverse possessor's rights although the record as such shO'WS 
no record of such adverse possessor 1 s interests . The· sa.'lle situation arises 
when a forgery occurs or when certain types of fraud are involved in 
transactions in the chain o! title. As a result of these matters a pur­
chaser IDllY find tl:)at he is subject to a title in the true owner and he is 
left with little or no recover.f. These situations present difficult · 
problems and cannot be solved easily. Some suggestions have been given 
by the Boston .report and soJDe .further suggestions are d1seu3sed below. 
The changes required to· eradicate these defects involve gane.rally a 
radical change in the prevailing la11. Even such changes as are outlined 
balO>f ,.-ould leave some har-'...ship on certain parties involved a.s •'ill be 
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poi nt ed out in t he f ollowing dis cussion. 

The first serio-~s of£ the r ecord dei"ect involves the rights of 
an adverse. possessor ag;iinst t he rights of a bona .fi de j)!.lI'ch.aser of a 
particular piece of property. The law as it stands today holds that a 
purchaser of real property is put on notice from possession and therefore 
takes subj ect to interest s of anyone adversely possess1.ng the land he bas 
purchased. (20) 

The trouble which arises out of adverse possession is a serious ·one, 
since it causes a purchaser to take title subject to inter ests which do 
not aooear 2!! the record. This rule is applied even if the purchaser-Uses 
due diligence in L'lvestigating the premi'ses t o determine whether another 
person is in possession. 

Various sugy~soions for remedying this defect have been suggested or 
a t tempt ed, One suggestion ha s been that an adverse possessor be required 
to record hls claim to the propert y . This woula make publi c the fac t of 
hi s a dverse po~ian. A purchaser would then be put on notice f rom the 
r ecord. (21 ) 1f n<> claim is filed, the purchaser shoula be pr.otected if he 
uses ciue diligence in investigating the pr emises . 1f M .finds no one in 
possession (i.e . if the house is boarded U'p and there are no signs of life ) 
the purchaser s hould be protected against the rights of an a dverse 
pos3essor »no is, per.haps , on a vacation . Ii ruJ.e such as this woulc help 
to remedy the danger s r esultL'lg from the doc t rine of adverse possessi on . 

The Torrens System att empted to £ace this problem and solve it by 
elimi nating the right to obtain property by adverse possession. (22) In 
order to evaluat e the .desirability of dispens:ing" ·rtth the doctr i..'le of 
adVerse. pos.session entirely it i s necessary to consider the basis on 'llhich 
adverse possession is predicated.. The ma.in ~rpose of such a doctrine is 
to cure old , defective titles. It is a 111Bthod of clearing land of clouds 
and interests which have not been asserted .for several years. (2.3) To this 
extent it is similar to a quiet title action. It is a very ancient and 
natural method of disposing of problems involving a parcel of real property. 
If an adverse possessor meets the statutory requirements , such as posses­
s .ion tor the statutory period 'IJ!iicli is open, notori.QUs and a dverse plus 
payinent ot ~quisite taxes, such indi:rldual acquires an original title. 
He i s 1)ot subject to !!!il prior claims to that property. The rights of all 
persons have been cut off - the slate has been wiped clean. 'There is a. 
strong plblic policy in favor of clearing the title to land i n this manner. 
It is a necessary doctr.ine for this purpose. 

Without sO!te such doctrine, titl es would not be cleared in t his simple 
manner. Court .acti ons involving t ime , expense and praci;ical difficulties 
woula be necessary to deteI'l!line the status of olEi claims . It. i s desirabl e, 
therefore, i;o provide ~methoa of clearing titles wit.bou t. t.he necessi•Y 
of a co11rt action, if the doctrine of adverse possession is to be dispensed 
With as it; is under the. Torrens System. -A satisfactor y metnod by wnich onis 
could be accomplished woula be by linti i:.ing the enent of i:.it.le searching 
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that is required to prove r,ood title - 1. e . a st.at~.-te ~ting tit le 
sear ChL"lg to a !.iO year period . For exa:nµe, 0 is record er.me:- o! 5lacl<acr e . 
to prova a sutiicient title he need only search th!? r ecore back for ho 
year s . rn searching f or this peri od 0 finds that ;, , Ids vendor, acquired 
t he t.itle trcn B, by recorded deed 20 years ago ; that B in turn acqu.ired 
the titl.e from C by recorded deed 20 years before the conveyance t o A. 
This woul.d then show cl.ear r ecord t itl e i n O, deraigned for uO years . 
This would be the only sea.rch r equired . 0 could tben convey a titl e .free 
and cl.ear f'rom claims by per sons who had interests that did not appear on 
t he record during that uO year pori od. For eJGllllple, if X bad acquired a.n 
interest in Blackacre, .such as an easement, which appeared on t he record 
prior to the Lo year period bu t not during the uO year period, i t could 
not be ass erted by X a ga inst 0 or bis v endee . Such a s tatut e would, 
therc~ore , have tne sarae eC!e C't. as t he doct r ine of adver.se possession, 
i . e ., it 1·1ould clear up old t itle def ect s . 

Of course, if X were actua.lly u.sL"lg his ease::ent, this would prevent 
0 or bis vencee f:rO!ll. becomine a bona fide pirci:laser s ince be would have 
actual notice fro:n X's pos session . In t hat case, I could ass ert bis interest 
in s pit e of t he LO year statut e referred to ab ove. 

other external defect s include fraud, forge.-.,· , lack or capacity, 
etc . (2L) To ?I'Oteet purchaser s a gainst l ose due -to t hese var ious i t ems a 
radical. ch.an&e in t;he law would be necessary. The doctrine o! bona f ide 
pur chas er 1'0\.lld have to be extended to pr otect a purchaser against any 
defect in t he chain of t it.11! of which he "'"s not aware. For exampl e , he 
woul d have to be :protected li a transfer in hill chain of title was obtained 
by means of a forgery, or fraud (either in the fact\1111 or by mans of induce­
mnt ) . He would have to be protected even if a transfer bad been made by 
a per son Wit h a lack of capacity, or even where tMre bad be en a non­
deliver y of a deed. !t is true that this would violat e the co111111on law rule 
t hat no innocent party l oses h.i s propert y due to a forgery. The Torrens 
system purported to proteC't. the purchuer 1n situations Uke thia by ... 1c1ng 
the certificate of t i tle a conclUJ1ive determination of t i t l e. The record­
i.ng system could be made to operzt.e in such a manner merely by revising 
the law in the various s i tuations in which a bona fide purchaser is not 
protected and giving hiA tbs needed protection. As discussed 1n tbe former 
report, the doctrine o! a bona fide purchaser does protect in aeveral 
instaru:es, but it would have to be extended considerably to protect the 
purchaser in all instances. It is apparent that these ott the record 
defects do not present a very sarioua problem 1n Boston, judging from the 
Boston report . Under the l!assachu.setts law a bona tide purchaser is p:rc>­
tected against :many of the claims which the California law !ails to protect 
a purchaser against . Even in the cases in which a purchaser 1a not 
protected aga inst certain of these claims in Boston, it is indicated by 
the Boston report that the consequences have not been s er ious. The chances 
of l oss from the exist ence of of f the record defects have no doubt been 
exaggerated even in California. Nevertheless, the problem, although small, 
exists and was part of t he undercurrent l eading to the adopti on or t he 
To:-rens Syste:n in Califorl\U . 
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~. p:ossible sol\1t.ion ~o the lo.~s Cue. t.ct the o.1 ... ~ t.71P r eco:"'Q QEJ ... nr,~~!: h-as 
been suggest.ee by th~ naim.enance of a s ta t<> wuranc~ ~ur.f . {2;j ~-ice !' -J•<l 
would conpen!'ate :l:nnooent pu.rchasers who are forceC: -u> r<>rt. id th l.an~ -.-·-:ich 
they have purchased, due U> some defe.c t not. a11pearing in the record :n1ri of 
which they had no not.ice . As can be seen Crom the arti cles in the fc9t11ote, 
such suggestion has resul ted in many controver sial. opinions. Suci; a :f'u.11~ 
would have to have the backinc of the State o! California. 

There are some ir.inor reforms i:.hat could be suggest ed to avcia certa3n 
of the off the record risks . 

l'he fir st i s t.he continued photo!:Taphihi; of doou."'!ents . !hi; iwl:-~ to 
avoio for1<e!"ies, sin-:e t.'le signature on ·recc?"d can DE cor.ircaree . ?hot.o~~·J· 
is c~ assist.an<:e in a.voiO.i·ng copying errors , also, as is pointed out b:~· th~ 
Bos to.n r epor-t. . 

!h~ s~conC is a: more st.riet. rc~lat:ion o: nor.a:rie:= · ... 'he- certL")"' ~~­
me:'ltts •nhich a:.~e recorde~ . f'/.any forgeries could be a~!Ce~ a;.· a str~r.!_:er 
eni'orcenent o! the requir"1!1ent that tne nota.r:.- have bmwled::e o ·· 1J1e ra..-t".f 
signin;; the docwnen t . 

In orde: t-o i;np:-o,·e t.he Ca:i:c'!"r~:.a Rec.crdiq: a..:;rl ?er..:t.ra\.iQ:-. 3:::t...~"'l! 
!t .is neCessa:j· ~r have a ':.hc~gh re•!.sion. of both. 2"'!~:.e..-.!" y,...:._:._~ .z.t.._-!?:::ic:-­
ei!'e~t.eC to se:J!l.e cf t.he above: ftlS t.t.er$" . 
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S>"'C8l u. - - . - -

Orerb,r !· Cordon, 117 u. s . 211.i; gr.ch!· loiurplv, 161 U. S, 2li7; 
Reynolds.!• Stockton, 110 U. S , 2 • 

See Chaplin, H. II,, 6 Ha rvard !:· !!_. ) 02, cit.ed supra footnote 115 , 
discussing necessity for a conclusive determination of t,itle to l.&nd; 
Oorret, J . R., 1!!!!! Tr~nsfer - !!._ ;teol.y ~ Oriticism.s , 7 Harvard!:• ~ · 
21.i , stating that an owner is ent~~lea to exclusive possession of land 
and the State shoulc see to it he gets it . The Eoston report e~sizss 
that the decree must be concl11sive even as against, the St.a ta or 
California. See Newcomb y. Newoort Bea ch , 7 Cal . (2 ) 393. 
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See r2port by J . Dougherty re!"erred to in footnote t!5 . 

Pmrell in his book cited in !"ootno-.e 112 di.scusses the 01 !'fic•.llt 
persomel probleClS con:iect.ed with the Torrens System. 

See Chapter l of Airt n:; for example of search method i:wolved in 
g:rantor- grantee system. See Home, W. s., Escrow and Land-Title 
Proce:rure (19u8) . 

See ilo'tla, ,/ , s ., Escro-.. aru:i Land Title Procedure, Thi~, ror a 
description o! ~he tract"indexes ii'Sed"by title companies. 

3:l!'ar.ell, F., 1 Ur~v . o!" Ct.i . L. n , 470, cite~ supra, footnote 1(2 . 
Tn~~ arti~le ~~?has~zeS-in!ideqjat~ 1."'idex!.ne o; of!"icial recor<:!.L'lf: 
s¢v::s . Co·.ebde.s •ni.t an adeqJa~e indexint: sys te:n toze't.har wi •!: a 
ccrrp:-enensiv~ action to quiet t itle should solve the procle~ or the 
di!';'it: 11~:-os ~ncounter<ld in recor~n,; systems in the Unite:! Sta~s. 
5~ o.l:o or, :.'1"s suo,1ec~ , ..r.C~ck, c . T., Fossible Im-::r:)Ve:r...,_-.t~ 
ir. ~ :.£.eor!!.!n~ "o-ts 1 31 o . Va . 1 . .... . 79. 

"orj·.re:l , ? ., '! ::-J.v . ~Chi.~ · rt , ~70, Ibid • 

l!J California la·" rt!Wiew 237 . 

land 'lit.le la·:: , s~~ . 35 . 

29 Cal. (2) LL • 

3ee the !'ollc::i:i,: art:.cles !°'1!' aiscuasion of acverse possession and 
i ts purp<>se . -cCor::"J.c;,, C, 1. , 31 f!.!. Va . L. ~ 79, cit.ed supra, 
!"octnote 11'17; Haymond,!~·£·!: ·!:! · l39;rtood, 12 .!.!icb • .!!· !!· 379. 

25 . Cha.pl.in , H. 1\ ., 6 Harvard.!:· ~· 302, Ib1d, advocates a tax for such 
an insura~cc fund; Powell , i< , ii. , Registration of Tit le, cited supra 
footnote :12 , advocates ~...ato r egulation of tit.le insurance companies 
rather tila!"l ~state insu.-..ance fund; Bor~ll, P, 7 Univ. of Cbi. L . k . 
L70, cited supr.l 1'ootnote !12, appears to be in accord rtthf'owell•s -
s :i,._-es'tio!"ls; • .clloJ;:al.l, L ..ale ~· ~ · 1125, criticizes this sUg£;eStion 
cede by ~ll . 
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