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TITLE SE?."!'LEMEN'l~ i\1.fD EXCHANGE AGREEMENr .. 
REGARDING µ.NOS IN ANO ALON<fMQ!)Hlm SLOUGH AND BEAR CREEK, 

CITY OF STOCKTON, SAN JOAQUIN COUN?i 

PARTY: 

M\Ci<GROQND 

BASELL LAND COMPANY, A California Limited 
- Pa~nership 

87 w. March Lane 
Stockton, California 95207' 

This calendar item recommends se~tlement, among the above-named 
partiesv of title claims of the State regarding the existence of 
historical tide and submerged larids within the s11bjec~ property. 
The subject property (as shown on Exhibits "A" ai1d "B" and 
described on Exhibit "C") is- lqcated in the northwesterly area of 
the City of Stockton, in Section 12, _Township 2 Nort~, Range 5 
East, Mount Diablo Base & Meridian and lies generally south of 
Bear Creek, northeasterly of Mosher Slough and west~rly o~ 
Interstate Highway ?· The area was historically referred to as 
Heartland or Atlas Trac~ and was within Reclamation Uistrict 61 
and later 2126. The proposed development of the area, coinl?lqnly 
referred to as Harbor Cove, involves ~pproximately 359.52 acres 
of farm land which is ultimately pl't\nned to in.elude a 640 
residential unit development aµd marina, preservation of wetlands 
on site and creation of additional wetlands and rip~rian ha~itat off site. 
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The proposed settlement provides th~t the waterways and wetlandG 
Lying within ~e existing ,beds of Mosher Slough and ~ear Creek, 
below mean·high water (3.4 fe~t N.G.V.D.) as depicted on city of 
Stockton tentative map TM 1~-90, together with the riparian 
habitat are~ lying nor.th of Bear Creek (collectively depicted on 
Exhibit "B" as Waterways/Wetlands Parcel) will ·be protected by· 
the Public Trust Easement which is to be conveyed and confirmed 
by Basell Land Company to the State of California acting by and 
through the State Lands Commission.. This includes .not only the. 
existing waterways in Bear Creek and Mosher Slough, but a 
riparian wetlands strip north of Bear Creek west of I-~, which 
will come to the State. This will be an addition to the lands 
acquired under the recent settlement with A. G. Spanos 
Construction Co. to be preserved and enhanced as wetlands. 

Basell Land Company's obligat~ons, including· a~y wetlands 
mitigation or any other conditions of their Corps permit (PN CE 
SAC 90 - 5011) or any subsequent pe~mit and any flood control 
responsibilities, are not affected by the propo'sed settlsment 
agreement. 

Portions of the Ha~bor Cove area were the subject of swamp and 
overflowed land su~v~y~ and were subsequently patented by the 
State as gescribed Below. 

S&O Suryey 455 (San Joaquin)~ involving 80 acres in the E/2 of 
the 'NW/4 of Section 12, T2N, RSE, MDM, was applied for by E. R. 
Daggett,pursuant to Chapter 235, Statutes of 1858, and the 
application was approved June s, 1858 and paid for by virtue of 
R~clamaticn District 51. An S&O patent was issued on ~pril 7, 
1874 to Edward J. McDade. 

$&0 Suryey 456 CSan~~gaguinl, involving SO acres in the E/2 of 
tha SE/4 of Section '12, T2N, R5E, MOH, was applied fer by G. 
Mitchell pursuant to Chapter 2J5, Statutes of 185S, and the 
application was approved June 29, 1858 and paid for by virtue of 
Recl,amation District 6J.. An S&O patent was issued on October 4, 
!870 to William McK. Carson. 

S&O Survey 472 CSan Joag~lnl., involving so acres in the SW/4 of 
the NE/4 and the NWi4 ()f th~ SE/4 of Section 12, T2N, RSE, MOM, 
was applied for by Consider Mitchell pursuant to Chapter 235, 
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statutes of lSSS and pal<i for by virtue of Reclamation 
District 61. An S&O patent was issued on October 4, 1870 to 
William McK. Carson. 

S&O Suryey 473 !S~D Joaguifil.r invo1vin9 .so acres in the NW/~ of 
the NE/4 and the NE/4' of the NW/4 of section 12, T2N, RSE, MOM, 
was applied for by E. R. Daggett pursuant to Chapter 235, 
Statutes of 1858 and paid for by virtue of, Reclamation 
District 61. An S&O patent was issued on April 71 1874 to Edward 
J. McOade. 
S&O Suryey 929 csan JoaroUlll., involving 78.80 acres in the SE/4 
of the NW./4 and the fractional W/2 of the NW/4 of Section 12, 
T2N, R5E, MDM, was applied for by E. ·R. Daggett pursuant to 
Chapter 397, statutes of 1863 and paid for by virtue of 
Reclamation District 61 •. An S&C patent was issued on.April 7, 
1874 to Edwt. 1 J. l<!cDade .. 

The area encompassed by these patents was inc~~ded within the 
np1at showing the subdiviuion of TWO Bodie~ ci Land •NOTORIOUSLY 
SWAMP & OVERELOWEO (sic) 1 East of the Mount: Diablo Meridian in 
Township 1, 2 , 3 , 4 , & 5 ?lorth and Township 1 south of Mount 
Diablo Base 'Line.H This 1872 plat was a perimeter segregation 
survey of federal public lands, and p~ivate grants (ranches) from 
the federally granted swamp and. overflowed lands of the 
Sacramento/San Joaquin Delta. The plat made no attempt to 
segregate by survey the sovereign tidally navigable waterways 
from the swmup and overflowed lands. 

Neither the S&C county surveys nor the us segregation plat 
indicated the existence of any waterways w~thin the subject area. 
However, certain subsequent maps indicate the existence of 
waterways within the subject property. The present physical 
condition of the Harbor cove property indicates that most of the 
lands are under agricultural use and range from an elevation of 
just below sea level to just above ten feet. 

The State contends that portions of the subject property were, at 
the time of the admission of the state of California into the 
Union, and in its natural c..,~1dition thereafter, traversed by 
tidal sloughs in ·~he vicinity of today's Kosher Slough and -B~ar 
creek. The state fu=ther contends that, as lands of the factual 
and/or legal character of tidelands and submerged lands, portions 
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of the subject property a~e subject to a pu~lic trust ownership, 
consisting of a fee or an easement, or both, for water-related 
commerce, navigation, fisheries, recreation, and other public 
trust purposes~ The State further con~ends that,portions o~ the 
subject propt:,rty 1 due to previous reclamation and flood control 
activities, are n~-~ig:~b~e 01:- aubject to tidal action anq. have 
taken. on the characteristics of navigable waters a~d ha~e ;been 
used by fish and waterf ovi ~nd as waterYays for navi9atior. and 
rishery by th~ public for a period in exc~ss of the five-year 
period for vestin3, of prescriptive rights (State of Californi.g v. 
superior Court of Placer.county Cfogert~), 29 Cal. 3d 240 (1981). 

Portions of the subject ,•property consist of lands, which in th~ 
past were, covered by tidal waters tributary to Disappoirit~ent 
Slough, which have been fil,led or reclaimed as part t;>f a program 
of flood control and reclamation. ~aid reclaimed lands are a 
relatively small ·portion of the public trust lands and waters 
remaining in the area- This small, area (less than one ac=e> is 
no longer subj~ct to tidal ac~~on or useable for public purposes 
of polDl'\lerce, nav~gation or fishing or other trust needs. Other 
port~ons of the, eubject property are to be filled and reclaimed 
a~ part ,Of a prograJn of f~ood controi.. still other portions of 
-~he subject property are to be part of ~ wetlands preserv~tion, 
creation, and ~itigation .prqject to create improved wetland 
habitat, which are conditi~ns ,of us Army Corps Permit,No. 9995 
(Spanos Park), dated November 20, 1989 as well as conditions ~f 
tentative map TM-19-90 approved by the City of ~tqckton. 

The State has independently evaluated its claims of sovereign 
interest in the subject. property both, ~ to economic value of 
such claims and value to the publ.ic' s trust needs in the· ·area 
clai;med to be owned by the State. The historical locati.on of the 
State's public trust interest qlaim is no 1anger practical for 
public trust needs ~nd constitutes a relatively small portron of 
the historic ~atural bed of Disappointmerit Slough and its 
tributaries. In ccmpromise and settlement of their respective 
claims anq in, r~cognition of the present condition of and plans 
for the subject property, the State and Basell Land Company have 
agre~d to relocate the State's trust interest to a location which 
is compatible with the condition of ~he property and enhances the 
environmental values of the trust property. By locating the 
State•s'trust interest in and· adjacent to the present ,b~~ of Bear 

-4-

~ ·.;,·~ ~ CALENDAR, t>AGE __ i.._,..,_,_..>J __ 

MINUTE PAGE __ J_5..__.1 ..... 4 __ 
1 



'' 

... ~ 

CALENDAR ITEff NO, 4 9J! C CQt;T '.D.l 

creek and in Mosher Slough this exchange will assure appropriate 
public access and add to and confirm the program being car~ied 
out by state and federal agencies to maintaln and improve the 
lands as ecologically val9able wetlands. The State has 
determined tl'iat the value of the economic and ~ublic trust 
interest it is receiving. in the "Waterways/Wetlands Parcel" as 
depicted on Exhibit "B" and in a 60-acre area uithin the "Empire 
Tract Parcel~·, as shown on Exhibit "D" or the payment into the 
Kap~loff Land Bank Fund of $27,000 is equal to or gr~ater than 
the value ~f-~~e SL~te•s interest- being given up in the "Upland 
"'P,arcel" iii which the State is to terminate its claimed sovereign 
pi.':blic trust interest, as depicted on Exhibit Han. 

The~e is a bona fide dispute between the state a~d Bas~ll Land 
C"~mpa~y as to the existence, extent, nature and location of thelr 
rt:spective rigilts, titles, and interests in the subject property. 
A resoluti'on of the parties• rights, titles, and interests in the 
Subject Property would require costly, protract~d, and vigorously 
disputed litigation with uncertain results if the controv~rsy 
cculd not be resolved by settlement. The parties hereto consider 
it expedient .and necessary and in the best interests of the 
State, the public, a~d Basell Land Company-to resolve this title 
dispt!te by compromise settlement, thereby avoiding the 
anticipated substantial costs~ time requirements, and 
uncertainties of litigation. In the interest of settlement'; the 
State and Basell Land Company haye conducted inaependent stu~ies 
and evaluations of the title evidence, the principles of law and 
the mer~ts of the State's and Basell Land Company's legal 
positions. 

~-
Tbe,representatives of the parties after many months of 
discussions have reached an agreement to settle the title issues 
'involving State claims within the subject property. The state is 
authorized by Division 6 of th~ P.R.C., including section 6307, 
to enter into ex.changes of interest in real property held by the 
State by reason of its sove~eiqnty. The elements of the proposed 
agreement may be summarized as follows: 

(l) Basell Land Cogpany will quitclaim to the STATE an Easement 
for Public TrUst purposes in that portion of the Subject 
Property designated as the "Waterways/Wetlands Parcel" as 
shown on Exhibit "B". 
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. ThEt STATE will quitcJ:aim to B~sell Land Company all rici.l!t~, 
'.:.itlle and interest oi. ·th.e STA~E in the Subject Property, 
excluding the interest~, i.1<escribed i.n Subp~ragraph 1, above. 

(3) Th~ ~quitclaim d~scribed in Subparagr~ph 2, above, ~~ 
intended to terminate any ST~TE sov~.:Ceiqn int2rest, 
incj.uding, the public trust for co1m1}erce, n,avigation, and 
fisneries, in that portion of the S!~bject Property 
designa~ed as t:he "Upland Parcel" ai~ showk .Qn Exhibit "B". 

( 4) This Agr~emerl't:., shall in no way operate to relieve Harbor 
Cove of its obligations under any United~ .states Army. ·~~rps 
of Engineers Pei;-l!lit or other condition impo:fed by a fea~ral 
state, .or loca1 r~~latory agency. 

AB- 884: N/A., 

OTH~ PERTINENT ~~fOP.MATION: 

This title settlement ~greement proposal has b~~n reviewed and 
approved by the Commission staff as to compliance with applicable 
laws, rules, and regulations of the State Lands Commission. "' 

Th~ Commission approved the boundaries and co~sented to the 
~il11exation of its interests within the subject property to the 
city of Stockton by 'Minute :ttem 3,4 at the Commission. s March 2.~ I 

1989 me~ting. 

An EIR (State Clearinghouse #87072124} involving the Harbor cove 
Development ·was certified by the cit-Y o~ Stockto& and tentative 
map [TM 19-89] approved with related CEQA findings by the city on 
July lJ I ,1989; 

calif ornia Department of Fish and Gam~ has issued streambed 
alteration agreement, notification # II 282-90. 

The p~oposed ti~le settlement agreeme~t is exempt from the 
provisions of th'le S.Jbdivision,·Map Act (Gov. Code S 66412 (e) and 
the California'Environmental Quality Act (P~R.C. S 2ioao.i1). 
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EXHIBIT: 
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A. 
~ .. 
c. 
o ... 

i.c:.cation Map 
s:.Lte Map Subject Pr!~perty ~nd vescription 
Empire rrract Parcel: 

IT IS RECOMMENDED THAT THE COMMISSION: 

1. FIND THAT THE ACTIVITY IS .EXEMPT FROM THE REQUIREMENTS OF 
TilE CEQA PURSUANT TO 14 CAL. CODE REGS. 15061 UNDER THE 
STATUTORY EXEMPTION FOR Sll'l'TLEMENT OF TITLE AND BOUNDARY 
PROBLEMS, PURSUANT TO P.R.C. 21080.11. 

2 • FIND T!iAT WITH RESPEC.'T TO THE PROPOSED' f!TLE SETTLEMENT 
AGREEMENT, INCLUDING THE EXCHANGE (PUf iJANT~ro P.·R.C- 6307} 
OF THE STATE'S SOVEREIGN AND PUBLIC Ti,Jis'r 111'.rERESTS WITHIN 
THE HARBOR COVE DEVELOPMENT SHOWN ON EXHIBIT' "B"' AS THE 
-•UPLANDS PARCEL" FOR THOSE INTERESTS IN 1.ANDS TO BE CONVEYED 
TO THE •S·rATE AS DJ':SIGNATEO AS "WATERWAYS/WETLANDS PARCEL" ON 
EXHIBIT "B" AND EITHER CONVEYANCE OF THE LAND DEPICTED ON 
EXHIBIT non OR PAYMENT OF $27,000 INTQ THE.KAPILOFF LAND 

BAifK FUND: 
A. THE AGREEMENT IS IN THE BEST INTERESTS OF TilE STATE FOR 

THE ~ENEFIT.OF PUBLIC TRUST USES AND PURPOSES WRICH 
INCLUDE NA'liGATION I FLOOD CONTROL PROTEcTION, ANO THE 
!MPROVEMElilT AND PROTECTION OF THE ENVIRONMENT FOR 
FISHERIES I' RECREATION I SCIENTIFIC STUDY:, OPEN SPACE, 
AND'. ~COJ...')GICAL PRESERVATION OF THE TIDELANDS AND 
SuBI'iERGED LANDS AND PUBLIC ACCESS THERE'£0. PuRSUMtT, 'l'O 
THE PUBL'IC TRUST. . . 

B. THAT THE INTERESTS iN LAND OR LAND ANO MONEY R£c'EIVED 
BY THE STATE ARE OF A VALUE EQUAL 'l'O .OR GREATER THAN 
THE' VALUE OF THE PROPERTY INTERESTS TO BE 
RELINQUISH~D SY THE STATE. 

c. THAT UPON p· ~OROATION OF THIS AGREEMENT THE LANDS 
DESCRIBED IN EXHIBIT D SHJo.LL HAVE BEEN FILLED OR 
RECLAIMED, AND ARE ~o LONGER AVAILABLE OR USEFUL OR 
stiscEPTIBLE OF BEING USED FOR NAV!GATION OR FlSHERIES 
ANO ARE NO LQt-tGER IN FACT 'TIDELANDS OR SUBMERGED LANDS. 

-7-



CALENPAB ITEtf NO. 4 5 CCQN';t I Pl 

D. THAT :vroN THE EFFECTIVE- DA'.rE OF THIS AGREEMENT AND' 
CONSISTE~\T WITH ITS TERMS, THE STATE LANDS COMMISSION 
FINDS THE:.PROPERTY To BE CONVEYED' BY THE STATE UILL NO 
LONGER BE NECESSARY OR USEFUL FOR PURPOSBS OF THE 
Pi::i:.:UIC TRUST AND, THEREFORE, IN FURTHERANCE OF A 
REASONABLE SETTLEME:t.'T OF A DISPtJTED SOVEREIGN RIGHTS 
CLAIM, THE PUBLIC TRUST RIGHTS AND INTERESTS MAY BE 
TERMINATED. 

3. APPROVE AND AUTHCRlZE THE EXECUTION, ACKNOWLEDGEMENT~ AND 
RECORDATIOH OF f.citE SETTLEMEHT AGREEMENT. AS DESCRIBED HEREIN, 
sriBsTANTIM.LY IN THE FORM As PROVIDE,D IN THE "HA.iIBOR covE 
TITLE SETTLEMENT AND EXCHAHGF. AGREEMENT" A COPY OF WftICH IS 
ON FILE IN- THE SACRAMENTO OFFICE OF THE COMMISSION. 

4. AUTHO~IZE TH~ STAFF OF THE COMMISStON ANO THE OFFICE OF 
THE ATroRNEY GENERAL TO TAKE ANY AND ALL FURTHER STEPS 
NECESSARY TO IMPLEMENT THE FOREGOING TRANSACTION, INCLUDING, 
BUT NOT LIMITED TO THE EXECUTION OF DOCUMENTS AND APPEARANCE 
IN ANY LEGAL PROCEEDINGS CONCE.RNIHG THE S'f."l'TLEMENT. 
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EXHIBIT "C" 
suBJECT~ROPBRTY W24444 

0 E S C R 1 P T 1 0 N 

THAT CERTAIN REAL PROPERTY SITUATED IN THE STATE OF CALIFORNIA, 

COUNTY OF SAN JOAQUIN. DESCRIBED AS FOLLOWS: 

PARCELS A, B AND C ·AS SHOWN UPON THAT CERTAIN AMENDED PARCEL 
MAP, FILED FOR RECORD JULY 11. 1986 IN BOOK ~F PARCEL MAPS. 
VOL- 14, PAGE 94, SAtt JOAOUIN COUNTY RECORDS; BEIN& A PDPTION 
Of SECTION' 12, TOWNSHIP 2 NORTH, RANGE S EAST, MOUNT OtASLO 

BASE AND Mf:RI ot·AtL -
EXCEPT THEREFROM ALL OIL, GAS, MINERALS ANO OTHER HYDROCARBON 
SUBSTANCES LYING BELOW A DEPTH OF 500 FEET BENEATH THE SURFACE 
OF SAID LAND. WITHOUT THE RIGHT OF SURFACE ENTRY. 
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:-WIRE TRACT PARCEL 
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