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APPROVAL OF FINAL MAPS OF DONNER LARE

In 1973, I;roperty owners on NDonner Lake complained to the
Commissios that Dart Industries was constructing a pipe,

Plers, and other projects encroaching into State-owned

submerged lands. After investigation {ho Commjszion brought
sult against Dart, and a boundary line settlement was

reached. The ‘boundary between Stauavowned‘submergod tands

and Privately-owned uplands was set at the ordinary high

water mark of the lake. A osurvey aof phe entire perimefer

of Donner Lake was then undertaken to complete the deterrin-
ation of State-private boundaries. (onsistent with the

Dart agreement, and the position takep by the Attorney General's
office in Litigation on behalf of the Commission (see f hibit vgr,
Attached and by referénce made a part heveof), the staf¢

was instructed to set the proposed boundary at the ordinary
high water mark.

At its regular meeting on May 27, 1975, the Commission approved
an 18-sheet set of preliminary maps titled "Boundary of State
Ownership in the Bed of Donner Lake, Nevada County, California,
June 1974", Notice of the Commission's preliminary findings
was published in newspapers of general circularion in Truckee,
Sactramento and San Francisco and mailed to alj persons with
piers on the lake, The staff then met with interested persons
at public sessions for a total of 12 heurs in the Donner Lake
areéa. Approximately 100 persons attended the session. These
meetings were followed by a number of on-site inspections of
particular sites and review of materials submitted by
interested persons.

The maps have been revised as necessary to veflect certain
objections, and they are now in final Form and ready for
recovding. After recording the maps will he used in the

land ‘management program of the State Lands Rivision,

The boundary of State owhership as set forth on. ‘the maps is
the ordinary high water mark of Donner Lake. This boundary
determination is consistent with the Commission‘s general
position as to tho landward extent of the State's sovereipn
title intérest along all such montiday inland navigahle
waters,

EXHIBITS; Ao Loeation Map,

B. 18-Sheet set of final wmaps entitled
"Boundary of Stafe Ownership in the
Bed of Donner Lake, Nevada County,
California, June 1374
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CALENDAR I™BM NO, 3G. (CONTI)

C. Letter, Attorney General lLvelle J. Younuer
to Ixecutive Officer, March 8, 1977,

LT IS RECOMMENDED THAT THEL GCOMMISS{ON:

1.

FIND THAT THE ORDENARY HIGH WATER MARK OF DONNER LAXKE
CONSTITUTES THI' BOUNDARY OF STATE OWNERSHIP IN THE Bi'p
OF DONNER LAKE,

EIND THAT A PUBLIC TRUST BEASEMENT EXISTS IN PAVOR OF THI
PUBLEC RETWLEN THE LINES OF ORDINARY HIGH AND ORDINARY
LOW WATER AND ALL OTHER PORTLONS OF DONNER LAKE LOCATED
BELOW SALD LOW WATER LINE IN ADDITION TO QTHER PUBLTC
RIGIHTS THAT MAY EXIST.

APPROVE THE 18-SHEET SET OF FINAL MAPS SHOWNG PHE HIGH
WATER LINE TO BE THE BOUNDARY, ENTITLED "BOUNDARY QF
STATE OWNERSHIP IN THE BED OF DONNER LAKE, NEVADA COUNTY,
CALLFORNIA, JUNE 1974",

AUTHORIZE THE EXECUTIVE OFFICER TO SIGN AND REGORD THE
HMAPS. ’

AUTHORTZE THE STATE LANDS COMMISSTON STAFF AND OFFICE
OF THE ATTORNEY GENERAL TO TAKE ALL ACTION NECESSARY
AND. PROPER TO- IMPLEMENT THL COMMISSION'S DETERMINATIONS,
INCLUDING BUT NOT LIMITED T0 LITIGATTON,
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IL is understood that f£or approximately seven years;
thé Commission has been acting ccnsistuntly with ©his position
i matters involving the State's title to the lands bénaath
iniand navigable watdrs. K%

In: Tight of pending lltlgation concernxng the legal
boundaries of, and' publlc rights in, Clear Lake, Dchner Ldk&,
=Lake Tahoexand the Colorado River, it would be 1nappropLLaLe
£0: publish a 'detailed opinlon now. 3/ However, due to the
vwxdespread publvc interest in thls soiect, thxs le&te r is

‘written to explain “he rationale for the position being asserted
by the State 1nfsuch cases,

The (question of ‘whéther the a;dxnary high-watex
mark or {he ordinary low-water mark constitutes thy Zazal
boundarysbetween the publlcly owned beds of Calrtornla s inlana
navxganlc waters Aand the ad;o;nznq uplands is a dxffxcult
and*vontroversual lissue. This guestion hag becoma more signi~
ficarnt recpntly because of the .expanding public wecreatlonal
(s of such waters 4/ and private developments of the adgoxnlng
uplandg.

Attorneys for private parties and menbeis of the
‘Commigsion's qtaff and this. offlce who have intensively
researched thxs»questlon aqree.that4there has been no reported
California apppllate'courE de01sion in a c¢ase where ‘the State
was a parﬁv and,the boundary issue was kquarely presenhad and
‘determlned Resolution of this question is vital fo¥ céertainty
of both public and private land titlas., Such a Lesolut10ﬂ
can 'be .obtainéd orly through judié¢ial proceedmnq

e v R e © ey 4 o IR L
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2. Asaused ‘heréirn, the phrase’"xnland navigabl@ waters"
denotes alI navxgable lakcq and nontxda],,navigablc erexs.

3+ This office doeés inténd tg publlsh a notice in the
Opxnlons of the Attornéy General of California concerning the
pogition being asserted mn,suuh 1it1gat10n.

A o

4. ‘See, e.g.; PeoEle ﬂ; rel. Baker Ve Mack 1a: Cal. App.

33, 1040, 1045 TIOTL)

Wy . . With our ever~ificreasing population,
its everwincreasing lexsure tlme (witnes the

need for recreatlonal areas (thness thL hundr dq
of campeX’ vehicles carxying people to areas where
~boating, flshlng, swlmming and other water sports
are available); it is extrémely important that the
pubilic not,be denied use of récreational waters.

LY ) * e
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‘The aforementioned pending litigation is an appuo-~
prlatO‘means for the Statc to obtain the neceSsayy determxnatlon
of what line constitutes the boundary. Such cases also afford
an opportunlty for the oourt" to clarify piblic r;qht% in inland
navigable ‘waters regardless of whethet the botundary is the
ordinary hxq?—waLer’maLk 0x ‘thé “dmnary low-water mark.

In light of our conélusica twat a seriouq question
exists as to which lLine is. Lhe boundary; the Commlsqlon has
reccntly reafﬁirmedaxts duthernzatXQn that this office continue
+0 ‘tdke the fol&owlnq position in Likigations

L. In general, the State of Califofnia's soveféign
ownersiip of the YTands:. undevlyan navigab]e lakes and nontidal,
navxgabln rxvers*extends 1andward to the ordlnary;hagh»water
mark..

i

24 Errespecflve ‘oF whethex 'the State's title to:
such 1lands extends. Yandward to that Yine cr‘mexely 0 the
«ordlnary IOWwwater mark, the scxlh of lafids bétween: the twd.
lines is: subject to the commén- lay public trusL for commerce;
navigation and fisheries,.

3. Independently of thé Eompon=law public trust,
members. of ‘the publi¢ have the rlth to use Anland ‘navigable
waters lyihg waterward of the ordinary high=watér mark if
such ‘waters arercapable of belng navxqatnd by umall hoatsg
for fishlng ind other recreatlonai purposes. regardless of
‘the' ownérship of the indetlying Tands; ‘

We aré aware that the Statedls current position with
respect to. lnland navxgable wateL‘boundarJe 18 inconsigtent
with that taken by thiséofirce and the Comm1891on ‘before 1970.
we. also acknowledge thaL stateinerits; or a,sumpﬁaonq, in bur
prior opinions may have contrxbuted co the uncertairty as to
‘this .complex subject.. %/

In, view of thié situation, we recommend the following
course -of actions

1, ‘Pending a definitive appellate court résolution of
the water boundary gquestion; the Commdssdon () should rafiradn
Fron requeaLLﬁq pYdvite parties to -enter into new leases for

RS

T PP

_ 5. See, Cag.r GBHOpq Cal, Atty. Gen. 291, 292, 2935, 296
(19864).; 30 Ops™Cal., Afty. ‘Gen, 262, 269 (105?) (Lake Tahoe);

23 Ops. CGal. Atty. Gen. 306, 307, 309 {1954) (Lake Tahoe); .

23 ops, Cal, Aty Genh.. 9’7, 98 (l%d) (Lake Tahoe); and Opq. G
cal, Atty. Gen. No. 3100, pp. 5=6 (1916) (Glear Ldk e

“Ga
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existing improvements Iandward of the ordinary Low~yater mark,
and’ (b) should excuse any ‘payments othdérwisin due under preserit
leages 6f lands between the ordinary high-water and ordinaty.
Tow-water marks of Lriland navigable waters.

‘ 2. HNotice should bhe given to presently or potentially
affedtéd*priuahe‘upland owners and memnbérs of the general public

$

with redpect to hhe'spate"s‘pbsitién in pending litigation.

Althouqh‘ﬁhe State is: generally asserting sovereign
oweihshgp of the beds of inland navigable waters Landward to
the ordinary high~water»mark, the Commiission must consider and
evaluate all relévant factual circumsitances 'ith tespect to any
SPécifighboundaxy prbblém'befgte ¢laiming tiEle=up’tc~the ordinary

high-vater mack;: The dqmmisgiqn and. 1ts staff must realize that
various lrgal and equitable deﬁensésrpotentiqlly nay be raised
In opposition to such an assertion by the State in certain
situatic g, ’ '

AvALYsTS

A full discussion of all authorities supportihy the
positi.on being asserted by th@sAoffi¢e in pending léke andg
rive cases on behﬁlf»oﬁ,ﬁhe‘GOmmiSSion ic beyond the scope
of this letter. fThe following briefly summarizes the rationale
for our assertions;

l.“,Sﬁétengﬁeﬁdhdp(Betwecn,lSSO,andAi8ll

, I 1850, upon. itg admission to the Union, the State
QfﬂCdlifonia,gbtéineﬁfsdyereiqn=title'go all lands underlying
@nlgnd:ha?igqbiemwatezsqwithih itsfbbundaxies, except far such
lands included within p:iqt‘§pani§hgandgMexicansranéhp grants,
See Adt of Admission of the State of California, 9 U.8. Stak, 452
epoo9di Oregon v. Corvallis Sand s Gravel Co., 37 S.Ct. 582,

SBQxSQﬁJJan;“12, I§?75@’fﬁ?§ﬁm'v.foS€ Land ZAssociation, 14.

U3¢ 161, 183-84 (1891); ARD Rardin v, Jordai, T407 0.8, 371,

The Calkifornia Legislature-, in anticipation of State~
hood . .adopted £he common. kaw as -the ‘rule of decision." Srats.
1850, ch, 95; B, 219, vThe'¢a1ifornia Supreme Court, in inter-
preting this statute, held that ihe reasoning of American courts
“down to the‘présent'bimemfshOuid be considernd, rejecting the
argpméﬁE thaE”th¢'new State was réquired o follow the English
"Comrtion. law as it was adminﬂstéxed;pxiqr to July 4, 1776." Lux
V. Haqqig,fcvchIw*?ys;“azoaaﬁ’(Lsssy;"cnmphasis by court,) ™
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In ge enéral, under the common law ds applied in the
United States, the Ln;tlal landward extent of the . sovercaqn
atates’ title to the beds of inland navigable waters is the
ordinary hlgh-wuter mark, Many states dmscarded the English
commori~-law rule that only the beds of ‘tidal rxvers are owned
by thﬂ »rown, and’ trpated Lhelr nontxd 1T, nvngab]e waters: in
the*samn manner as thdal rivérs for tlt[e purpo 38 See; e.¢.,
Oregon Vi Cofvallis Sand & Gravel Po.,,su £d; 97 S.Ct. 5827 591,
and Hardxn Ve Jordénv Jupra, 1407 U.S, 3/L, "382~84;.

As of 185 the oxdinary high~water fnark délimited
the houndary between the State of California's sovereign ldnds
underlying 1nland ndviqable ‘wadters and the adjoxnxng fedéral
public domagn‘lands. Seé Barhey v, Keokuk, 94 U.S. 324, 336,
338 (1877). Absent a "decIiravion“ by a” statu, £federal publi¢
land qrants of such uplands Lo private partdeq do,not extend
’watarward of Lhe ‘ordindry hlgh~water mark, 'Seé Hax8in v. Shedd,
190 U.S.. 508, 319 (19.03).. Sincé our reaearch has dizclosed 'no
Callfornla qbatute or appe]late court declalon betWeen 1830 and
1871 statinq, or even suggostlnq, that a line other than the
ordinary hlghuwater mari constitutes the boundary of the State's:
fee title to the hedd o f inland navxgable,waters, it is our
cplnlonathat theestate had made Ao guch Wdeclaratlon before 1872

2., ,Ehé«‘cétmerit of Statutes :i:i«,,l‘B;’lz'

In 18/?N cne Legislature adopted a Sstatutory schéme
with resnectufo the State’ s. ownership of lands gnderlylng navi-
gablé waters and the rules for lnrerpxetlng ambiguous dnSerptlons
1n convéyances of proberty bounded by uuchfwaters.‘ mheae statutes,
which becatie effective on JanuarvA; 1§73, weré amended during
‘the 1873-74 LegislatLve sesgion, 'Civil Code seétion. 670, as
thus amended;, states:

"Phe Statd is. the owner of all land . . .
below the waterrof a navigable iake or stieam;

"
CIREET T |

Section 830 of the Civil Code, 4g thus amended, provides:

"Lxeept wheré tRe grant under which theé
land is held indicdgtes a differdnt intent,
¢ « o when it borders upon a navigable lake
oxr stream, whare there is. no ‘tide, the owney
!of thé ipland) takes to the édge of the lake
or atream, at lovisWater mark; « o o

Codé of Civil Procediire section 2077, as amended; contains

rules. for constiuing ambggubuS‘déscfipﬁions in conveyances ,-
of real property, and dtates that ", . . {wlhen a naviqable Qﬁb
laké, wheré there is no tide, is the bmundary, the rights

the qranfor to low-water mark are included iR the vonveyance.“
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flearly, Civil Code section :670 sets forth rules

of property and Code of Civdl Procedure section 2071 ¢ontains
rules of conqtrucfion\of ambiguoug descxiptxcns;xn propexty
oohveyances, and nelther statute constitites a présent ox
futuve mass xant of whe strip of sovereign landsg beneaun
Californials inland navigablé waters berween the ordinary
hiqhmwater and ordmnavy low»water maxksu he nther, hand,

Qivil Codu~sectxon 830, which rplaﬁes to: boundarxasq drguably
might tbe apemed to enuncjate erther a rule of nroperty or a
rulé of “cofstruction.

For several decades before 1970, this office; the
Commissinit and oLher‘off;cxala appear to have aqsumad that
section 830 6/ statasxa¥xule of wropertym See,” < 43 Ops$.
Cal. AtLy. Gen.. 291 and. othex oplnlons eited in fo ootndte 5,
supra., The. ‘State’s thorough reexamination of the: effect to be
given sectionv830 beqan*wmth two conqn“idated eninent domain
acricns involving ‘the. Fea“her River., and has contxnued to date
in -connection. with the othen previously mentaoned Lake and river
litiqatlon and the - CommySSLOn staff’s preparation of maps. depictlng
State claam llneq Wlth respect to 1egxshat1vely mandated Area
Proiect utudles.

On- November 6, 1970, the ‘Staté -asserted that the
ordinary hlghwwater maxk, as opposed to the ordindry low-water
mark; constitutes the subject bounddry in a memgrandum of paints
and authorltxes twied during the retrgal of 'theé Fedther River
cond@mnatxon actions, The Peoplé of thé State of California
w. ‘Shasta PlpP and bupp{erou” supnaf Butte Co,, Sup. <ty o,
37390, "and its companion case: On Mdrch 24 L97L; the: eram
couxt held Lhatr with xespuct tofa navxaable, nontxdal stratch
of thit river, the ordlnary high-watér mark is. the nounoary.
Tha céurt expreqsly ae;ected ‘the conknary vxewrstdbed in this
«offica”s 1964 opinion. The retrial was held in accordapce with
the instructlons of thé Court of Appeal 1nuPcoE}e ex rel, De L.,
Pub, Wka: w. Shasta Pipe etc. ¢o,; supra, 264 Cal. App.. T4 BI0
5§I736. “The judgment, upon retrial was not appgabed

Singe the Shasta Pipe decisiod upon ietrial, three
thIe*insurango company "spokesmeil have publicly speculateﬁ
about the xmpact of LhaL decm«aon>and e effect to be glvﬁn
Jection 830. 7/ Meanwhlle, the Staté has consistently asserted

6. ALl section references heredinafter .ve to the Civil
Codé unlesas. otherwise specified.

7. Seé Leerskov, Meander Lines, "Title Tips," The California
Surveyor, No.. 43, p. L8T(Fall 1978FF tekt ol speech by K. H,
Morton; pwesident, Western Title Insurance Company, to the annual
canventlon«of the Callfornla Liand Title hdsociatdon, Sda Diego,
May 7, 1976, McKnight, Pitle to Lands 4n the Coastal Yane:

Their Complexities and Impact “on: keal Estake Transactlons, 7
Call st B.J. 406, 464~75 {197%).

-8
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its govereign title landward to the ordindry h;gh-water mark

in a number oOf other lquultq For example, ouxr p031tion was.
f&tticu) ted in a docum@nt Filcﬂ Qctiober 29, LS?), in & case
thwolving Lake Tahoe,tHKM Investments v.. CiLJ of South Laku
Tahde, et al.; supra, ﬁT“borado oL Bups. CtLNo. 249857 While
asserting the high-watey ooundary insuch lxtxgation, this office
and the Commission s: ataff conttnuedfthe State’s meticulous
,rpexaminatxon of the water baundary question, partlunlarly during
the past two o thiee yvears. Our research .and analysis ipcluded
an. inLensmve review of volumxnous materials fuxnxshed to us

by tltle 1nduqtrylspokeqmen*and attorneys xepresentan private
Yittoral and riparian: ownexs:.

As .diséussed more ful&yxbelow, our conclusion, following
this lengthy and. exhaustmve reexamxnatlon, is that section 830
does not gat forth a rule of ploperty; and Lhat, ‘in ganeral
Lhe State: is the sovereign -ownexr of lands beneath inland, navxgable
waterq Jandward to. the'ordinary highswater mark. Alrhough we.
recognxve thab' hxs~posxtfon is incons;atenb with statements,
or assumptlons, in oudr 1964.op1nl0n and earlier oplnxons, 8/
and. £hat' others have different views on the qubject, we believé
‘Lhat it is 1ndxsputable~thar the c¢urrent uncertainty in the

aw‘shouldfoe‘resolved promptly o clarlfy fheurespectlve tights,.

title and intérests: of both thé public 4hd the private littoral Qﬁ;
aﬁd ripmrian*prnpertyvowntrs. b

3;,'Baséswfoﬁ:Statalsuﬂighﬁwatéf Bounddry Glaim

The: premlqe underlying thé State's: current position
id that ‘the, enactment of section - 830 in 1872 and its amﬂhdment
durlngzthe 1873-74: leglqlatlve.cesalon did not constitute either
a*presentror ﬁuture general conveyanée to the federal govarnment
or to private parties of the strip of soveéreign 1ahds 'beneath:
*nland navigible waters betweén the ordinary high-watér and:
ordina¥y low=water marks.

Tt is this office’ s«oplnion, based upof, sur reexamin-
ation of th'watpr!boundary issue,; that 1lthouqh there is a
serdous questlon ag €0 the«effect to be given section 830, the
State has, sound eqwl;bases fouw aqsertinq a claim of owneiship
landward ‘to-che srdifiary high-waker mark.

8. It is noteworthy that the Attorney General of the State
of Nevada: recently dlqapprovcd iwo. af his earlier writken opinions
on thawbounuarxe% of inland naviqable wakters. In Navada Attorney
General Opinioh No- 204%Lssued April 20, 1976, it was stabeds:
“it i3 the preésent opihion of this office that the title to lands
beneath ndvmgable waters in'Nevada is bounded by the ordindry s
«and permanent hlghmwater mark and prior opinxonq to the contrary
are he 21 aby superseddd, ™
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uect*on 830 containg rno express language granLlnq
‘guch. Yandsg, *nus dlﬁferlnq sharply £rom statthSuauthormzlng
‘thé alienation &f soverelqgn tidélands. -or State~ownéd nroprietary
lands. Unllhe such statutes as tha- contcmporanoously ienacted
Bection5v3440*to 3493;1/2 of ‘the. PoliticaP Cogde, relatin "t0.
th9 management and gale of State lands by the;aurVuyor beneral,
section 830 does»not provideé £Or1 the paymernt of any compensation
to the State by private parties or for the igsuance Of a patent
describlng the lands.

Indeed, section: 830.has beenntreated as stating a rule
of constrmctron rather thanxa rule of property in a. number of
cases, Sew, £ad. Freeman V. Belle ardé 108‘ al 179: 185
(1895), Hess Vil Merrell 18 Ca'w AppP, 896, 899-900 (I947)
Lyneh, v.”?"bfer, TIE alﬂ App. 652, 656 (1$33) ; and’ Drake v.
nué“fan Rlver Land co;, 10 :cary App. 654, 660~61 (19097,

constltutes the[subjevt boundary lS strongly suppomted*by
languagp in the Callfornia.qupreme CourL“s oplnlog in Church;&l
Co.. v, Klngsbury, 178 Cal. 554 (1918) The dec1sxon expressI
states £ﬁatuLitL1e Klamath Lak@, a. nav1gable lake, "consists
‘of theabody of watpr LOHt&lﬂEd’Wlthln the banks. aszthey exist
a5 ‘the stage wof oxdlnacy hi h«water. . ot Id. at 558,
(Fmphasis added;) Altnouq ectlon’830 was not cxtad ‘thé court
‘presumably waS\coghivant of thé. pxovxb*anb thereof.‘fcf Bisho
v. City of San Jose;, 1 Cat. 3d 56; 65 (1969) (in xnterpre%xng
qtatu s;”x€“§s presumed bhat the Leqmslature\was'aware of ex~
lstlng judxc1al decxsxons)” Moreéedver, when an issue 'hag: buen
litigated and determlned, "all inquiry respectlng thefoame is:
Eor&closed not only as Eo matter ’heard but aLso as to matLers

to. 1Prlce v. Sihth Distrlct Agricultural Aqsn., 201 Lal “02,
511 (13277 The releVant langdage in the Chuxrchill decision:
has nmver besn overruled, qualltled or even‘que%tioned by mhe
Supreme Courkt.. 9/

Tn this officé’s 1964 opinion, the Churchill Yanguade
is discounted: as;authorlLy for 'the high-water Tule, See 43
0pS-. Cal, Atty: Gen, 291, 295, That opinien relatea ‘to "the
crlteriaxto be iased for locating Jthe ordlnary] 16w water mark

'
uiy i

[ I i A e i A P Sy SR v E S e - [ AT

9, The State Surveyor Genemal, pmedacessor of the State
‘Landg Commlssion, was. a party defendant to the Churchill cdse
and 1n<subsequent related Litxqatxon. See Franklin v, Churchill
Co., 187 Cal. JSSU 56 (1921); rijuidy v, Ghurchill Co., VAR

Tar. 343, 545~ 46, 548 52 ‘921) Franklin Vi Churehill Co..,

73’0&1.4App« 304, 307 09’(19£a)ﬂ and Montqomer V.. Nellon, 4l
‘Cal: App. 184, 188, 194 (&919). Sea: also [ Opa. Cal. Atty.
Gen. 182 (1946) ‘and 0P, ‘No, N54490 (1942) +

-1 (-~
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on. non-tidal navigable stredfs; thnabed Hf which. are owncd

by the State OF califarnia In xtq\goverelqn gapacity " Id.

at 291, Althouqh th@ specifxc questions agked in £he opT’lon
roquested by the'then Executive Officer of Ehe Oommisqion\murely
agsumed. that p*xvato ownershi ip of uplands. adjoining inland. nayis=
gaBI@ watexolextunds waferward to the ozdinary lowwwaterimdrk,
it must be. conceded that the opinien does Kot qucstion the pro-
priety of using that Yine instead of Lhe orainary high~water
mark.. Id at 292« =95,

Upon reanaly is of Chukehill 'Co, 'V Kmngsburx, Supra;
178 cal. 554, ve have concLuded ERat the: Jupreme: Tourt’s Yanguage
ko ithe effect that the State 5 ownershlp of the qubject Lake
bed. - extendujlanderd to the ordmnary high*watex mafk was vLLal
to. that deciqlon, .and ig not digtum. THé | pivot&h iggue was
'whethez put;tioner had; any. rlght toa patent ta cextaln 1ands.
id, at 55566+ ‘In dlqm&qsxngnpetlLloner s proceedlngfxn
mandamus- the, court unquailfiedly statedd

Voo s AL Jpetitloner] does, howeVex, také
the, standfthat &he land isy ln facL, aovereign
land, of rhetsrate, and in thlsmawe thlnk, "It 1s
«_IearT” TIght™ Idm At 558y "(Emphasid added ).

fhe court statéd that wiEhe lands [in dlsputelxare,atxll
covareafby the waLPrs*of the’ lake durlnqxthe?greaﬁer part of
Lach Year. Id.&at 560‘, ‘Eleaxly, the court reasoned that the
(dlsputed land were atill waterward of thc ordlnaryihmqh—wateL
mark and’heno zsovprelgn landu. ‘ ‘

Addlrlonal decigions Statlng ok clearly implying,
that. the ordxnary igh=water Makx cangtﬁtutcs thbgboundanv
lncLude‘qeckman "W Swett, 99‘LaL_ 303 307 08,‘309 =10 (1893),.
afErd, 107 Gal, 276, ~U80 (1895) CLel Rlver, dictum as o non=
ttlaal'watercourscs)r Packet .. axrd, 71 Qadne 134, 133 {1886).,
affrd, 137 U.S: 661, %73”@T891)“Tnontmdal, navmqab]e pértion
of's cramento RLVLr)‘ and Peqplc W Morrlll, 26 Cal, 336 356
(1864) (tideland dlctum ag to Fo nontIdal w atercourses).

Some. secondaxy duthornrmes also ipdicate that ‘the
ordlnary hmgh Matar mark is “the boundary See,xe ey A
Américan. and anllsh Encycloptdma Of Ladw 824-25 Tfﬁ"éd l897)¢
and 2 NlChOlS, ‘The Taw of«menent Domazn 5 5.¢79LIXY}, pvy 5-314
#.12 and aécompanying Leht {rev. 3d ed, 1976) '

on- the other hand, several Court S Appeal decisions
suggest, oF .assume; that thﬂ ubject houndary is the ord*nmry
lowwwater mark. Thla oftmce s 4964 opxnxon cites Crews V.
Johnson, 207 Ca¥. Appf 24 256, 258 (1962) (Clearx rakey, and
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City of Los Angelcs V.. Aitken, 10 ¢al, App, 2d 460, 467 (19.35)
TNmno Lake, as "authority for this prop031rxon. s gareful re-
examination of these cQseq*demﬁns&rateq that they did riot squarely
‘ﬁdwudicate the watar boundamy questiohi.

Tn Crews, the twu privatd parties agreed that private
-OWherghip extenas to the ordinary low-water mark, and ‘thé quéstion.
Of whether Lhat 11nexor Lhe'ordxnaryehlqnwwarergmark i the land=
ward houndary of the publ;cly owned bed of Clear Liake was. not
At issue.

In“altken, the Courtsof Appegal merely assumed that
sgct:on 830 isTa rule>o£ propprty and gtated that the only issue
presented ‘on: appear*was whether a munxcmpal condumnor had to
pay. aubstantxal‘damages for aanﬂrwng lltLoral rlgh%s oﬁ adjacent
pnlv&te‘land .Qwhers, to have the natural ievel HE A navvgable
lake maintained. .

Since ‘this offlce 'S 1964 OplnlOD, tha fedpnal courts
have handed down¢dec1sxonq conualnmng dJrLa squeS\vng that Lhe
ordinary low~water mark 1% the: Yandward: boundary. s@e'Unxted
States. v, Gosertxand ‘United %tateS*v. W1¢Plhm8, 777ﬁF’ Supp.
TGS (6, B Caly 1967, aff d, 4Te I, 2T865, 569 (9th cir,

1969), cert. denied; 397 USy 961 (1970)v Howevex, the Nlnth
Clrouxt Court 0L Appeals' decxsxon TMUsSE he. strictly ]1mr ed

to the specrﬁic factual and 1egal smtuatlons anolvedm gn1~
Eicanﬁly, Ehe‘state of Cafoornra disclalmed any lnterest I

: he lands: in d1 pute. ‘Moreover, a fede:al courm § .construction
of a>State statute is not' blndlnq on - Ca]xfoxnia courts, See
City of Qakland, v. Buteau, 180 calk, 83, 89 (1919), ahd Strand
Thprovementﬁdoh Vi LoanBeach 193 cal, 765, 772-73. (]QTFT

Three addlthnal ground¢ supporting -our present position
should: be montxonnﬂ brleily.

nlrst, varlouqsprln01ples.of statutory consttuction

buttregs our conclugion Lhat séction. 830 merely states a rule

ﬁor in*erpretmnq amblquous desoxmpt:onq in. conveyances. It

is. a- fundafiental precept that lLaws in derogationh of sovereignty
are Lonstrued¥strxcfly i favor of the: State and are not permrtted
to divest it -or its -gouernment «0f dny prerdgatives, unlesc in~
téntion to effect thaL ohject is clearly expressed, Pcople

v, Centr=O-Mart, 34 Cal. 2d 702, 703 (1950). See also People

3 [California Fish Cd.., 166 Cal. 576, 592 93 (19;3), an Ecpn
‘Memorial Park Assn. V. Superlor Court, 189 ¢al. App. 2d 47,

FA=I4TLIRTY . Moreover, grants from ‘the State are to be quLLtly
vonstrued in its faved. Civ, Code G 1069; Los An eles v, $an
Pedrd éte. RuR:, CO.., 182 cad. 652, 655 (1920)7 “White wv..

State "T“EAI 3 rnla, 21 Ldl App. 34 738, 766 67 YTy

i
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_ Secondly, if the enactment of section 830 had been
Lnfended‘a a present grant, or to empoveyr bome*unnamod publlc
offtcia&q to make a- future convcyance of the strip Qﬁ jovareign
ﬂandq botwecn the o:dinary hlqh«water and. -oxdinary 1ow*Wato
marka along il inland navxqablp waters, 10/ it is possible the

‘ courty whHuld analmdatc thc btatute on the" qround that such an

' 'acL wag, beyond the power of the Lcumslanure. See Lllanoxs
Central Riilroad v, Iliincis, 146 U.S. 387, 460 (L¥9F)5 CE.

Oakland: ¥¥ 0akIandsWa+er Fxont Co.,y 18 Cal 160, 183z(1§57)

ic pollcy favoring,
‘public4acccss to and use of navxgable‘watblq furnlshen a firm
foundatnon for our posxt;on. Such policy considerations are
‘reflected in numerons constxtutmonal and statutory provisions
andfln various appnllate caurt de01sionqu inrludlng the foilowxug-
Actsof Admission<of Callfornza, 9 U ., Stat: 452 (1850)p formér
Article XV, section 2 of tthé 1879 CallfornlaeConstltu tion
&rcnumbered Artacle X sectlon 4) Art;cle‘ Ly spctlon»ZS of sthe
1879, Calrfornxa Constltutlongzcov. Lode §66900 et qeg” and 567000
et sgg:g‘relatAng '+, the protectlon and preaervation of Lake
Tahoe "Gion: W, (City of Santa ‘Cruzy, 2ucal 3a 29,‘42 43 (l??Q)“

Tnix. V. Haggin, supra, 69 Cal. 255, 3215 Hltb\ln $ V¢ Del Rio

Woods: Recreation & Park Dist:, 55 €al: App. 80, 566=71 11976).
Seewalso 55 Ops. CaL »Abty. Gen. 293 394, 296%99 (1972). 'QID‘

% / ;4m Common»ﬁaw,?ubllc‘mrust

PEyen: 1 Ehe courts determlne that section 830 operated

8 to convey: feé tltle to thé gtrifi of 1ands Qhderlving inland

E navmgable waters betwaen the ordxnaxy'hmgh«waiev and brdlnary

. , 'low~wa£er marksq another sanlflcant issug kA the Stdte's

: pendlnq 1ak and rlver lltlgatlon ¥s whefher that strlp is.

impressed,w1th the: commonwlaW'pubi;c'trust for commerce, navi=

' gation and’ txshexlesw Our 1964.opinlon and’ earl;er opinhions

-did .ndt address thls subjéct.,

The Yandmark United States Supreie Court ¢ase arti-
Gulating the commonmlaw pub]xc frust doctrlnc involves ‘the
Chlcago watenfront dn Lake‘Mlchlqan. Illlnoxc'Central Railroad
\'5 TIlihois i Supré; &46 U.S. 387, 452,7" Callfo¥nia appellate
rourts“‘relying ‘upon. I1Iinols Central,*hdve consistentlv

held that tidelands arp1subject to. ‘the commonwlaw publlc trust.
See, eids; Marks vy Whlfne v 'SUPEA; 6 Cal, 3d 251, 259-60, and
Pesple v, Callfornia™Fis Co. supra, 166 €al, 576, 597. Since
thethatefdbtalned title to ‘previously ungranted beds of inland
navigable waterSVupon aamlsaion*to the Union in Lhe,same manner
as it became thé owner -of orevaously ungranted tldelands, we

10, A summary’ of Caln.formag ‘shorel ine: mll‘.ages prevared {wi
in ‘May 1972 by the Comm1531on“b staff«lndlcates there were e
then 807 miles Of shoreline around nav;gable lakes and 3,046

milés .of shoreline: along nontldal navigable rivérs in the State,

-1‘3‘.‘\



Honcrable Wm. F. Northrop March 8, 1997
Page 12

(]

believe: that it is clear that the publ;o trust doctrine i§
equally applicable ‘to the lands. nnd srlying such nontidal ﬁut
navigable waters,

Moreover, it is our opinion that the enactment of
section 830 nould Jint ‘have operated to termihate the common~
1¢w public trust in inland ‘havigablie waters bncause that statute
doesd noL "clearly expregs or necegsarily imply" a Jegxslalee
intent to 1if€ the trust. Cf£. Peoplev. Qalifornia Fish Co.,
su>ra, 166. Cal: 576; 585y ”§7 County -.of Orange V. uemm,‘?ﬁ
Ca App. 3d 694, 719-20;, 72;.,23' 1y 7»%».3".;" T

S.. ‘Bohn/ﬂack Recruatlonal Fasement

11

In addition to dssbrtlng*ihnt lnbaud,n«v1gable waters
-are Aimpressed WLth the :dommon-1aw public trust, this office is
taklng the pogition in pendlng lltlgatron that, irrespective . of
title, thare 18 a recreatxonal,easement cnqbbmnggmembers of the
publlv £6 use quch waters Jymngawaterward of the ozdlnary hlgh—
water mark for flshlng.and other xecreatlonal ‘purposes under
the Bohn/MacL ‘rule.

“Thas juch1ally created doctrnne, which is, dlstlnﬂL
from the common—law pubmlc trust, was: get forth in Bohn v,
Albe rtson, 107 Cal. aApp., 24 738, 749 (1951) Later; He rule:
was ampIﬂfled 1n>Perlefex tel. Baker v. Mack; supra, 19 Galy,
App. 3d 1040, 104%; inm which"it was held TRat the public cah
use any Stream oapable of being uded for récreational purposes.
The court statedxthat . . membera of Lhe publrc havv ‘the
riqht*to naviqate and Lo éxarcise the incidents. of mavigation
in a lawful mapner at1any point below high water mark on waters
Of th19¥state‘whwch are uapable of being navigated by oar or
motormptopelled sma&l craft.” Id. at 1050. (Emphasis added . )
See also Hltchwnqsxv; D‘sz{,~ RLOHW"EHS Récnuab;on & Park DlsL.,

supra, 557 Cal. App. 3d: 560, 56G<71: S

Although ‘Mack involived t he Fall River, its rationdle
is .equally dppllcabI o navmgable Ldke%, the court cited with
approval and relied upon cases from othe Jurgad;ctmons relating
to lakeés, People. ex rLl ‘Baketr v. Mack, supzra, I9 Cal. App.
3d 1o4oh 1046~47,. ’ o ‘ o

6 Author;ty of Lhe State Lands Commi 51on

Wa belmeve that, in quhr of the Yegal mtuat*on dibg-
cugsed aboveé, the qtate Lands Comiission., which haS‘ 'exclusive
jurisdiction: , ., . of ‘the beds of navigdble xiwvers; streanms,
{and] lake3, o o ol (Pub Fesources;vode § 6301), and- is the
trustee of the commonh-law publxc trust in such lands, has. hhe
duthority to. assert California's sovereiyn ownulshxp of quch
lands landward to the ozdxnary high-water mark ih pendxng or
potential leAgdt;qn xrelating to the subject ‘boundary queqt10n¢

1
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rhe -Cormission also is authorxzed to take whdtever

legal action ag -may be: ‘necessary to "eject trgm any _—
fb@dq of navxqable«channels, ereams, erEtS! creoks, (an 1]
lakea, o s under its‘ﬁurﬂ%diction, anysperson, flrm or
‘coxporation, trespassinq“upom any such lands, through
anpropriate &cfion in the cOurts: af. thlq Sfate. . Pub.
Ragources Code §a6302 See'alsofnub Rcsources coder
Ssu6215(a), 6307, 6’2ﬂ, 6461; 6462, 6@01 eE sqg., 7601

se 7932- cf Pub.. Rasource% Codé. §§ 6?I6m4p 6225,

/ Pt seg.

xt'ONCf‘.USION&

We: shave the State Landstomm1351on s concern that
an appellate court1determ1nation of the effect. toxbe’ngen
vafl -Codé sertion 830 be;obtained at.the»parliest possuble
time 80 Lhat therefmdy befcertaintj as,to the Lespectivu
friqhta, title aid inueLeeta of the‘State and, private upland
owners 4n and to California”s valuable inland=navlgab1&
swaters.

Very




