MINUTE L'TTEM 2726776
Fhu

40,  BXERCISE OF THE pyBlLIC TRUST WITHIN A PORTION Op MORRO
BAY, SAN LuIs OBETPO COUNTY - W 21076,

During aonside?ation‘of Calenday Ttem 40, My, William F,
Northrop, Bxecutive Officer, reaq into the uCOrd’a«telegram
dated Fobruany 24, 1974, Lrom Mr, Charles 1, Qéle of the

law firm of Ogle, Gallo & Merzon, yepresenting Morro Bay g
Land (o, Mr, QOgle requested that the natter bhe continued
until the March meeting to allow then time to prepare a
Presentation in apposition to the staff'g recommendation,

CommiSsioner Mervyn H“Dymally indicated that he had no
objection cofdeferring‘the'mntter since it was not urgent,

Assistant Atto?ney Ganeral, stated
is to clarify for the record what
and Office of the Atto“ney‘céneral

to- be the PUdlic intcrest i the dtea 4R case of
future 1itfgation,’:ﬂe reported the-Dgpartment of Genetal:
Servicgsiha&,reqUesred a statement explaining the extent of
that interest,

The'Commiss;on, cheréfore, unanimously voted to defer the
item until the Maréh meeting.

Attachmeénts ,
Calendar 7¢op 40 (6 pages)
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EXERCISE OF THE PUBLIG TRUST WITHIN A PORTION
OF MORRQ BAY, SAN LU1S CBISPO COUNTY.

fee title to the beds of al) the waterways of the State below
the Ordinary High Water Mark (cxcept those previously validly
granted to private parties by the Spanish or Mexican govern-
ments cn the date of statchood) passed from the Federal govern-
ment to the State of California at the time o+ =+atchood
(September 9, 1850) by virtue of its sovereignty, on an equal
footing with the original thirteen colonies, to be held by

the State in trust for the benefit of the public. Under 4
series of general statutes beginning shortly aiter statehood,
the Legislature authorized the sale of tidelands by patent.
Sales of submerged lands below mean Jow tide weré noi author-
jzed by these statutes. To the extent submerged lands were
described in the State Patents, there was no valid conveyance,
and the State remains the owngr, holding title in trust for
the public purposes of commence, navigation, and fisheries.

Valid State patents of true tidelands between the mean high
and low tide lines did not divest the public of its rights in
the tidelands. The buyer of land under these statutes received
the title to the soil, the jus privatum, subje¢t to the public
right of navigation, and in subordination to the right of the
State to take possession and tise and improve it for that pur-
pose, as it may deem necessary, subject to payment for the
taking of possession of improvements made in good faith. This
was affirmed in the landmark case entitled Marks v. Whitney,
6 Cal, 34 251 (1971); People v. California Fish Go., 166 Cal.
576, 596 (1913). T ’ T

The public tidelands trust eascments are tiaditionally definad
in terms of nawvigation, commerce, and fi.heries. The public
uses to which tidelands are subject are sufficiently flexible
to eéncompass changing nceds. In admihistering the trust, the
State is not burdened with an cutmoucd classidicaticn favoring
one mode of utilization over another. There is growing recog-
nation that one of the most important uses of the tidelands--
a use encompassed within the tidelands trust--is the preser-
vation of those lands in their natural state, SO that they may
serve as ecological units for scientific study, as open space,
and as environments which pravide food and habitat for birds
and marine 1ife, and which favorably affect the scenery and
climate of the area. The California Supreme Court discussed
this ﬁvo]ving'cancept an Marks v. Whitney, 6 Cal, 3d 251, 259
(1971}« '




CALENDAR mjm»r NO.. 40, (GONTD)

Division 6 of the Public Resources Code, with particalar
reference to Secticn 6301, constitutes g delegation to the
State Lands Commission of authority over the retained public
Lrust easement over patented tidelands and over submerged
lands of the State, with the resultant Commission responsi-
bility for preservation and ppotection of the public's
property rights.

State Lands Division title stadies have shown the existence
of the public sovereign trust on centain tidélands and sub-
merged lands within Morro Bay. These lands are described in
Exhibit A attached hereto and made a part hereof by thas
reference. Morro Bay is one of the least disturbed coas'tal
wetlands along the coast of California and provides habivat
for numerous and varied fich and wildlife species rarely
exceeded in other parts of the State. (See the Natural
Resonrces of Morre Bay, State Department of Tish and Game,
August 1974, pp. 37-52 and appendices A thyough H, a copy of
which is on file in the office of the State Lands Commission
and incorporated herein by this reference), Probably the
greatest threat to the natural resources of Morro Bay is the
ongoing pressure for continued dévelopment of the bay and its
environs. ‘ '

As a result of public interest in preserving the natural
resouices of Morro Bay, the Resources Agency, by Senate Res-
olution No. 176 (1966 1st Extraordinary Session) was tequested
to conduct a study of Morro Bay and prepare a comprchensive
area plan for Morre Bay. (Copies of the Resources Agency
report and said Senate resolution are on file with the office
of the 8tdte Lands Commission aid incorporated herein by this
reference).

Subsequently, the Morro Bay Task force, consisting of lecal,
State and “ederal agencies, was formed and is in the process
of developing such a plan. (See Patri and Ingmire, 1975,
Intergovernirental Compreheisive Morro Bay Watcrshed Study,

a copy «of which is on file with the offjce of the State Lands
Commission and incorperated herein by this réference).

A formal exercise of the trust by the Commission is suggested
for Comimission consideration as an appropriate means of pro-
tection and preservation of the public property Tights in
accordance with the public interest in preserving the natural
resources of Morro Bay.

Studies by the State Lands Division indicate that the portion
of Morro Ray described in Exhibit A consists of patented tide-
Tands and State-owned submerged Lands, both being subject to
the public tvust. While the State patents covering this

-
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portion of the bay included both tideclands and submerged
lands. in the descoribed areas, they were cffective to pass
private title only to the included tidelands, with the sub-
merged lands remaining in Statv ownership. At prescnt,

title to the major portion of the patented tidelands is
vested in the Morre Bay .and Land Company, a partnership,

and in the State of Calivnrnia, Department of Parks and
Recreation, as to the smaller portion. The documents

listed below and filed with the office of the Staté Lands
Commission demonstrate the need for the Commission to assert
its jurisdiction over the land by exercisihg the public trust
to retain the status quo and to thereby prévent future changes
without a full oppertunity for the Commission to later con-
sider whether such chdnge may be in derogation of the public
trust titles. A suggested form .of resolution is attached as
Exhibit B. '

1. Department of Fish and Game, 1974, The Natural Resources
of Morro Bay.:

Senate Resvlwtion No. 176 (1966 lst Extraordinary Session).

Resources Aggncy, 1966. Report on the Natural Resources
of Morro Bay and Proposal for Comnrchensive Area Plan.

Patri, Tito 1975, A Coastal Watershed Envivonmental
‘Managenent System, Morro Bay, California.

Copies of Tideland Patvents Nos, 131 and 220, and applica-
tions, plats, field notes, certificates of purchase and
surveys relative 1) said paténts.

Exhibits: A. land daescription

B. Suggested form of Resolution
C. Site map
TT IS RECOMMENDED THAT THE COMMISSION:

1. ADOPT THE RESOLUTION ATTACHED AS EXWIBIT B AND BY
REFERENCE MADE A BART HERKOF.

DIRECT THAT THE RESOLUTION BE -RECORDED IN THE OFFICE OF
THE COUNTY RECORDER OF SAN LUTS OBTSPO COUNTY.

AUTHORIZE THE STAFF AND THE OFFICE OF THE ATTORNEY GENEPAL

TO TAKL ALL ACTION NECESSARY TO TMPLEMENT THE FORECOING
INCLUDING, BUT NOT LIMITED TO, LITIGATION.

Attachments: Exhibits "AY and "B




EXHIBIT “A"

W 21076

AlY thope tidelands and submerged lends 4n thé Bay of ‘Morro Bay,,

D)

San Tads Obispo County Californis, within the areas of land
described in thooe patents from the Stabe of California to August

{ 0

Vollmer dated November 15, 1900, recorded November 195 19500 4in Book
"G" of Patents at Page 348, and, deted, August 16, 1902, récorded
Wovewber 20,1902 1n Book “G" of Patents at Pagé 433, San Tuis
QBiébq“County\Rebérdérg Qﬁ%;ce,‘ﬁgi&‘ldﬁds beibg within the aresas
described 1n Tideland Location No: 131 end No. 220 respectively.

EMD GF DESCRIPIION

EXHIBIT




SXHYBIT tipn
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Calondar Ltem No, wpes TOr the exercise of the public trust within

4 portion of Morro Bay duly coming on for piblie hearing before

tae State Lands Commission of the State of Callfornia, &t its
repnlar publia meeting &t 16:00 a.m., on . N y LO76,

in the . ey ‘ » California; and akl
pekyons rToquesting an o ortunity to be heard and to présent
evidence having bgen'EU»iy‘heard; and upon due deliberation, and
after Lhe Conmission having fully considered the sald Calendar ltem.
and all mattors veferrdd to theréin; the tostimony and evidence of
all personsg réquesting to be heards; the statements of the staff of
the State Land%:ﬂivision3 and of the office of ‘the Attorney‘Generél;
and all evidencé having Deen filed with the Commission;‘and‘thé
Commission having further fully considered matters of .common knowl-
edge to whichnjudicmaL notice may be taken; and the Commi.ssion baing
Eully advised, KOW FINDS.:

1. WHEREAS, the veni property in the County of Sen Luis Obisps,
Statao of Californid, described in 'said Calendar Item as
Exbdbit "A" attached, herato ¢nd made :a pavt hereof by this
refierence constitubies & part of the tidelands and’ submerged
lands of Morro Bay, is subject to the public trust for the
benefit of the public. for the purposes of commerce, naviga-
tion, and fisheries, and foi other purposes as defined in th
case of Mavks v. Bhitnev, 6 Cal. 3d 251 (1971); and

WHEREAS; i1 i¢ 4n the interess of the ublic that the said
£33 , : > puos

parcels he preserved by continued maintenance of the status

gquo, as hercinnfter get fowth; and

'WHEREAS, the said parcels can best be presexrved by formal
exercise of the public trust property rights as Aeveinafter
. set forth, ‘

INEES THE»EFOR;, upon motion duiv made and uhanimously approved,
, the Commission hereby RESOLVES:

1. The said public trust ig hereby foimally exercised oa and
upon i partion of Morro Bay described in said Exhibit A to
require the maintenance of tho status quo tiereon for the
preservation of said parcels in their natural state, so that

hey mav serve as ecological units fior scivntific study, as
0,%en 'space, and as envivonments which provide food and hahitat
for birds and mavine Life, and which favorably affect the
scenery and climate of the areg, and bhat no changes be made
in any activities, -aprovements, or facilities on the said
parcels, and which are incompatible with the foregoing.
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PrActivitdes ang improveannt s on gndd pareels, wh ik are heyeby
deemed to be, and to have been heretofore, compatible with the
forogoing Lrust, include tie following:

a,  Publie navigation, fishing, hurtting and access;
by, (Lamming andrharvusting of other mollusks;

>e Bedentific and educational Use;

d. ‘Birdwa&ching~gnq nature studys and

facilities, oy improvements, if any ; which, prior to
February 1, 1976, have Lawfully been placed on rhe sadd
parcely in good Faith by the patentce or his successors
in intereést, the within trust‘axvrcxse~notvﬁéquiring or
contenstplating tha‘takdng of possession: thereof in any
manhevy. '

€. Continued use and mdintenance of existing structures,

The jurisdiction af the Commission ig continuing, and nothing
nerein contained shall in ANy menner limit, prohibit or re-
skrict the Commission on its own motion, or upon ‘the request

of Lawful owynors of any underlying fee Interest, ot otheir
pavties, dnd after further public heéarings, ffom‘améﬁding‘or
revoking this resolution in the futurey £rom establishing
different criteria of trust eXercise; from taking possession

of improvements on said parcelg sarsuant £o lawy from Tequi p-
fvy pevmits or licenses or chargus for activities, improvements
or other use of the said parcels waataver; nor from taking any
cebion whatever whicn may lalter bs decmed necessary or appro-
brinte in the interest of the putlic and Consistent with the
public's property rights, ‘

i is the intent of the Commission to fully and completely
carry cul its responsibilities as puardian of the public
titles, while recognizing the veascnable requirements of any
parties which may be the Lawful swners of an uhderiying fee
iInterest, to the extent such requiraments «do not. substantially

interfere with the public vights,

Aun Environmental Impact Report is not requived for the action
teken hv this resolution by resson of the categorical exump-
Lions under the provisions of PRe 210835 14 cal, Adm., Code
15100, et 51.9., and 2 Cal. Adm, Code 2907 .

The %tate Lands Division is directed o record this vesolution
in Lhe office of the San Luis Obispn Countv Recorder.

At tachment : Exhibit nan




