sbated that the Courtty of Santa Rarbarz had withdrawm its objection to the
geophysical sxplorations requssted.

Messrs. J. F. Soux, Curtis Johnson, and Ho C, Bemis appeared before the
Commission to give their reasons as to why & geophysical explorstion permdit
should be issued,

Mr. Curtis Johnson was asked if the Humble 0il and Comparny waild go
shead with nxploraticn operations (if a permit was granted) even thqugh they
might not later be able to drill. He said "Yea", and explaired why. He was
then requested to write & lettar to the Commission to that effect.

Mr. H. . Bemis, Chief Geophysicist of the Standard Oil Comw of California,
asked that ke be furndshed with a copy of this mirmute itam, to be addressed
to him ¢/o Standard Oil Compeny, P. Q. Boox 278, Oildals, California.

UPON MCTION DULY MADE AND UNANIHOUSLY CARRIED, mxmmmmwwwm
HUMELE OZL AND REFINING COMPANY FOR A PRRMIT TG COMICT SUBMARINE GEOPHYSICAL
EXPLORATION OPERATIONS ON THOSE TIDE AND SUBMERGED LANDS UNDER THE JURISDICTION
OF THE STATE LANDS COMMISSION LYING WESTERLY OF THE EASTERLY LIMITS OF THE CITY
OFf SANTA BARBARA; AS EXTENDED, EASTERLY OF THE WESTERLY LIMI?S OF THE CITI OF
SANTA BARBARA, AS EXTENDED, AND SOUTHERLY OF AN EAST-WEST LINE TWO MILES OFF-
SHORE FROM THE OLD SANTA BARBARA LIGHTHOUSE, IS TC BE HELD IN AHEYANCE PENDING
A SPECIAL MEETING OF THE STATE LANDS COMMISSION.

8. (TORRENS TIVIX SYSTEM - W.0. 252.) A% the meeting on December 5, 1952
(Mmte Ttem 31, Page 1678), a discussion was had of a draft of the SUMMARY
AND RECCMMENDATTONS of a report preparsd on the Torrens Tiils System, as
requived by the Nadget Act of 1945, A%t that mseting it was decided %o
defer action pending further discussion and revision.

As a result of an exchange of correspondence and further informal discussion
at the mecting of the Commission on December 18, 1952, esrtain revisions have
been made to the draft of the SUMMARY AND RECOMENDATIORS that was under
consideration at the meeting of December 5, 1952. These wers subritted to
the Members of the Commission by letter dated Decembsr 29, 1952.

UPOR MOTION TOULY MALE AND UNANIMOUSLY CARRIED, A RESOLUTION WAS ADOPTSED
APPROVING THE SUMMARY AND RECOMMENDATIONS OF THE TORRERS TITLE REPORT AS
M‘TAGAED HERETO, AMD AUTHORIZING THE PRINTING OF THE ENTIRE COMPOSITE

REPCRT AND XTS REFERR&L TOGETHER WITHE THE SUMMARY AND RECOMMENDATIONS, TO
THE STATE TEGISLATURE,
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REFORT ON LAND TITLE LAW OF CALIFORNIA

PART 1

SUMMARY AND RECOMMENWDATIONS

by
STATE IANDS COMMISSION

January, 1953




Chapter 1: INTRODIXTORY.

A. AUTHORITY.

For some years past the Assurance Fund established under the provisions
of the previcusly enacted laws for the certification of land titles has been
overdrawn as the result of s court decres. Hpplications for originsl certifi-
cates of title have ceased to be made, and the holders of a mga rumber of

cartifinates have faund themselvse with no financisl protecidsn as fal as the

registration system is concerned. Fssling that the circumszisnces warranted
remedial astion and that the particfpants in the State’s laid title registra-
tion asystem were possibly entitied to some form of relief, (hs Styute Legisla-
ture directed that the survey on which this report is based be made and
provided :mnda for the purpase, This was ascomplished by the following item
contained in the Budgst Act of 1Fh7:

“For comprahansive aurvsy and report with recommendations to

tne lagislature on the land title law, commonly called the
Torrens Title Law, Division of State Lands, Department of
Finance, payable from the State Lands Aet Pund veescwvew= 10,000"

Sectisn 3231 of the Publie Resm.rcaa Code of the State of California
reads as followas

"Land titles: Inspection and investigations: Paeports and
racommendstions, The Commission may, not more often than
once in two years, inspect and investigate conditions in
the various cougties in respect to land titles, Tt shall
annually repsrt thereon to the Governor mnd shall, prior

tc esch regulsar session, report to the legislature, meking
such vecommendations a3 it deems proper and necessary., The
pornissicn: may consult with and advize county reglstrars of
jand titles and mske sush suggestions and recommendations
to them as it deams desirable.t

Therefore, under ine suthority and by direction of the two forepoing
legislative ennciments, this report is submitted,

B. PROCEDURE IN REGISTRATION OF TITLE.

The procedura followsd in registering rexl property in California and
in obbaining & zertificats of title thersfor is similar to thal used in an
ordinary civil gourt aation. It reguirss the £iling of & petition, similar
o a complaint, the giving of notice to interested psrsans by pergonal
service or by publication, a court heczing similar to thosa in oriinary
court sctions, snd a deares rendered by the dourt and entered in the same
nanner az & Judgment. A dacres results which purportz to be a sonclusive
detarmination of all persons' interests in the propecvty.

onlu
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STANDARD B &P “D

The decree orders the Registrar of Titles to issue a certificate of
title which states who owns the property andswhat interests others have in
it. It lists all proven liens, encumbrances and other charges against the
land,

After property has once been brought undex the provisions of the Land
Titie Law, subsequent itransfers of that property are made by £iling the deed
with ths Registrar, together with the duplicate of the certificate of titlse,
aad having & new certificats issned by the Regisirar.

C. ILEGISIATIVE HISTCRY.

In 1893 the State legislature provided for a Legislative Comaission of
five members; with instructions tc examine and report on the Torrsnz land
title act of Augtralia., As a result there was approved on March 17, 1897,
an act "for the certifieation of land titles and the simplification of trans. . .
fer of reai esizxte.®™ This law lay dormant for eleven years, the first '
certificate thersunder being issued in 1908,

The "McEnerny" or "Burnt Records" Act of 1906 accounts for some of the
inertia that prevalled, as this law provided a means ni establishing owner-
ship of land bty Judicial procedure where the public racords had been
destroyed by the San Francisco fire.

The registration system did not really become active in Califurnia
until & new land Title Law bacame effective in 1515 as the rasult of axn
initiative measure enacted at the general election of November 3, 191k,
While this acv has been supplemented in certain mizior respects, it has been
amended only once, Chapter 293 of the Statutes of 1949, providing for the
withdrawel of lands from the registration system, was approved at the
general. election of 1950. Since the basic law is the result of an initiative
measure, amehdments likewise require a vote of the peaple at a general elec-
tion. The enactment of amendments is thus slow and cumbersome.

D. PRESENT STATUS OF LAND IITLE SYSTEM. i <

The constitutionality of California’s original Land Tizis System was
sustained in the courts in the case of Robinson vs. Kerrigan, 151 Cal. k0,
90 P. 129 (1907). Subsequent cases have appeared to assume the applicabil=-
ity of the decision in that case to the new statute of 1915. There have
been a number of court decisions, however, which have tended to wesken the
validity of a certificate of title. With reference to this situation,

3 Professor Richard R. Powell, in his buck entitled "Regisiration of the
RS Title to land in the State of New York", states that:

STANDARD B aP “Nofear”

*,.reliance upon & certificate of title was unsafs if (&) some

holder of & record intersst at the time of registration had not
g baen joined; or (b) the petition failed to vovesl thet the lands

were Didelands 8¢ &8 to make the Joinder of the state a necessery
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act; er (¢) an inspestion of the premises would put one upoen
notice a3 to outstanding rights; or (d) if thers were irrsgu-
larities in the registration proceeding. o+, . "

The almost complets cczamtion of activity in the California Land Title
System came as the result of the case entitled Gill va, Frances Investment
Conpany. A certificate of registration had been issued on certain property
which had appeared to Le unincumbered, A mortgage had existed, however,
vwhich was later enforced against a subsequent transferse who brought suit
ageinst the State Assurance Fund, A judgsent was obtained against the fund
in 1937 in the amount of $18,000, plus intercst at 7%, which not only
exhsusted the fund but alsc left a deficit which, with accruned interast,
amounted to $7,921.21 on June 30, 1972. Reports have indicated that between
1937 and 1945 only four origimal cel - ificates of title had been iaaued in
the entire state, the latest registration being in 1945,

On Jamuary 10, 1952, the Division of State lands sdviged the Governox
(pursuant to the provisions of Sestiom 6211 iof the Publis Rescurces Code)
that reports of activities from the twenty~one counties of the state in
which the registration system was in affsct showed total issuances of cer-
tificates of title as follows:

Alameda 213 San Bernardine - 17,617
Fresno 131 San Diego 11,168
Humboldt 152 San Francisco k.

Imperisd 80 ~ San Iuis Obispo 9

Inyo 5 Santa Barbara 1,629
Xern 227 Santa Crus 693
Los Angeles 219,222 Sierrs 8
Merced 1 Sonona 1,307
Mono 5 Tulare 142
Orange 1,582 Ventura 7
Riverside 453

Thirty-seven counties have reporisd as having had no transactions whatever
under the Land Title Law.

E. CONDUCT OF SURVEY.

Item 26 of the minutes of the maeting of the State Lands Commimsion of
December 21, 1949, reuds in part as follows:

"The Commiesion was informed that in accordsnce with the authority
granted the State lands Commission by way of a special legislative
apr~opriation for the purpose, the Executive Officer recommends
that the Gormission's mandate 1o make & 'comprehensive survey and
report on the Tortans Title Act of California’ to the legislaturs,
be carried out b sans of written reports to the Jommission by
qa&%:iie& experts in the fisld of land registration and recording
systems.,
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"For this purpose it is proposed that the surveys be conducted and
the reprrts be rreparsd as follows:

1., Fleld sinweys and compilation of stanistical and procecural
data will be conducted:

a. State of California, by Division Staff,
b. Cook County, Illimnois, by Illinols Attorney.
¢. State of Massachusetis, by Massachusetts Attorney.

2. Consultation and general suptrvision over field surveys and
compilations, by Massachusytts Attorney.

3+ Compilation of legislative history, and revisw and analysis
of laws and court decisions:

a. For California, by School of Law, Univeraity of
Southern falifornis, :

b. For Illinvis and Massachusstis; by Massachusetts
Attorney.

L. Conclusions:

a. Main features of good forus of recordation and regise
tration systems, by Massachusetts Attorney.

bs Applicability te Caiforrda, by School of Law,
University of Southern Califortria.

5. Recommendations: by State Lands Commission and Division
Staff, ‘

"o effectuate the foregoing program, it is proposed %o contract
for the services of Mr, James C, Short of Chicago, Illinois, an
attorney of over 20 years' experdente in Cook County where the
Torrens system has been used extensively, To him will be
assigned the field survey and compilations frr that arex.

"The fisld surveys and compilations for the State of Massachu-
setts and the cperations called for in Items 2, 3b, and La above
are proposed to be contracted for with Mr. Nathaniel C, Bidwell
of Boston, Massachusetts. Mr, Bidwell is a former Assistant
Attorney General of that State and has had a long experience in
land title matters there, The State of Massaclusetis is known

z; be outstanding in Its land titie laws and their administra-
o {1

%At the suggestion of the Commission ab its meeting of November 21,
1949, conferences were had with the De2an of ths School of Law,
University of Southern California, with regard to what portions

of the entire study it mdght undertake., As a result the assigne-
ments in Items 3s spd bb were tentatively agreed upon®
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By resolutieon the Stats lands Commission approved the program and suthorized
the negotiation and execution of the necessary contracts, The studies
assigned were duly made, and reports rendered., The report of the University
of Southern Califorria, Scheol of Law, w83 prepared by Miss Gerirude Creen=
gard, Attorray at Law, and edited ty Professor Moffath Hancocks all of it is
reproduced in this report. The cther reports have been thoroughly reviewed
and form th: basis of some of the conczlusicns made.




Chapter 2: CONCIUSIONS.

&. RECORDING SYSTEM.

In tha reportz made by the School of Law, University of Southern Cali-
fornia, and by ¥r, Nathaniel C. Bidwell it has besn emphasized that no regis-
tration aystem could operste successfuvlly and efficientiy in the abmence of
a good recording system. This ig for ths reason thai the latier forms ths
baaisg for the title sesarch and the preparetion of an acourate abstract of
title which ie a most inportant prerequisite to the iszuance of a certificate.
The following conclusions msy bs drawn fiom the matsrial in these two reports
regarding the more important defacts in the California system of recording:

' tor-grantee index books in use by Recorders require sxhaustive
and cuabersome searches through a chain of transactions and former
owrers to determine with reasonable accuracy the history of titls
to a piece of property ad encumbrances of racerd againat it. The
chances of errors and cnissions ars many.

No legal deseription is contained in the index, making it necsssary
2oy each document given by any one in the chain of title to be
axamined to determine its effect, if any, on the prcperty in ques-
tion.

Important records are kept separately in various offices other than
that of the Recorder. The County Clerk®s office must be consulted,
and the County Tax Collsctorts office; also the records of ths Pro-
bate ard Bankruptey Courts, and the assessment offices. This
gituation lsads to omissions and insccuracies, and is cumbersoms,

Ly A grantee iz reguired to search all deeds in the record executed by
the gremtor which convey neighboring lands to discover restrictions
against the land the graniee acouires.

5. "The records in the Regorderts offices in ths larger counties are
bulky and volumdinous, making the title szarch proscess a cumbersoms
one,

6. Adverss possession, lack of capasity, and fraud are not a matter
of rooord,

B. REGISYRATION SYSTEM.

s to the xegistration sysiem, the reports of those employsd to make the
sureyy lead t9 the following conciusions as to ids important defects:

1. The Stats Assurance Fund hag been proven to be wulnersbie and will
contirue Lo b2 so as long as it attenpts {2 insure the original
carbifiogte of title as well az errors that oscurred following
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original registration, as long as it has to cope with increased
valustion with no increase in contribution to the Fund, and as long
as determinaticn of the issuance of a certificate of title rests
upon abztracts that are based uwpon a faulty recording systen.

The Land Title Law provides for inadequate fees to support the
system, thus contrituting to the tendsncy te employ insufficient
and unskilled personnel to operate it.

The atatutery requirement of a contribution of one ome-tenth of
cne pexr cent of the assessed valuation of the property at the time
of its registration resulted in an assurance fMind that was too
small {o carry the obligations that it was called upon to meed.

Sufficient doubt exists about the validity of a certificats of
titls to have resulted in examinations of title going back of the
last certificate even though the Land Title Law i3 tc¢ the contrary.

The Land Title System entalls the filing of more documents in s
trangaction than dees the Recording System, and more elaborate
records must be kept in the Registraris office; consequently the
probability of occurrence of errors is greater.

A cextificate of title merely shows a summary of encumbrancess
in many instamces reference to the actual documents (on file wdth
the Registrar) and their interpretation by an attorney is neces-
S83Y ¢

Propsrty may not be acquired by adwerse possession umder the
reglstration system once it has been registered. The Magsachu~
sebts Land Title Law permits such form of acquisition.

Through fraud and defects in the originsl registration proceed-
ings a purchaser of registered property may be subject to
interests which do not appear on the certificates He may slso
suffer loss through a forgery of his certificate of title.

A certificate of bitle issued subsequent to an initdal certificate
cannot have the legal status of the first one, which has the backe
ing of a court decree, bscause it is based upon an interpretation
by the Registrar of documents filed with him.

Costs to the owner of a parcel of land that is uvngder the registrse
tion systen, for services and protection equivalent to that
afforded by the recordation and land title insvrance systsm, srs
aqual. to ant often greater than the costs of the latter; in addi.
tdon there lg = substantdal subsidy of public furnds.




Chapter 3t RECOMMENDATIONS,

It is apparent that in squity to the large number of helders of certifi-
cates of title issued under laws which created a faulby system, some action
should be taken by way of a remedy. Only two slternatives appsar to be
practical: Either abolish the Land Title System entirely, by appropriate
means; or provide for a new system; with the defects in the present one
removed; to which certificate holders under the existing system could trans-
fer, What are believed to be sppropriate steps Lo accomplish either alterna-
tive are discussed in what follows.

A. ABOLISHMENT OF IAND TITLE SYSTEM.

The existing Iand Title System has resulted in the issuance of over
270,000 certificates of title, both original and subsequent, with probably
about 772,000 parcels of property involved. Voluntary withdrawal from this
systenm hes been provided fop by Chapter 293, Statutes of 194%. By following
the procedures set forth in that act, paying the Registrar a fes of §10 for
services rendered by his office, plus the Recorderis fees for racording and
indexing a certificate of discharge and the cancelled last gertificate of
title, an owner will have withdrawn his property from the Isnd Title System
and the fact thereof will have besn recorded. Whatever preotection the Land
Title System afforded paxties of interest in the property up o the tima of
recording of the withdrewal 15 to remein unimpaired. Withdrawsls are being
made at the rate of approximstely 2000 parcels per year currertly.

This process may be considered to be the equivalent of a volvntary trans-
fer to the Recording System. If nothing furthar is done by way of legislstion
and a referandum it may ressonably be 2xpected that a complete tramsfer to the

Recording Syatem would result in perhaps fifteen to twenty ysars. This would
be the simplest solubien to the problem of abolishing the Land Title System,
¥ it cannot be recemmended because of the large loss in publis funds result~
ing from continuing the present system ovar that lengbh of time. Annual loszses
are currently well in excess of $100,000.

_ The mechanics of abolishment of the Land Title System might best be pub
inta operation through psssage of & bill by the State Legislature and its
subsequent approval by the voters of the State at a general election., Such &
biil should provide for the act to bscome effective ab some date well into the
future, perhaps five years after ths date of the general election at which it
is approved. Thiz is for the purpose of providing ampls notice to all parties
at interest ard to allow sufficient time for the processing of all withdrawals
from the Smmc

Hekdng such withdrawsl or transfer mandatory might be claimsd to have
deprived helders of certificates of title of righis oF priviiesss withoub just
copmpensation. However, in view of the sondiiicn oF the ftsuvzuss Fund and of
the other defects previously noted in this zspord, it in TITficult to see how
any fubure transactions under the existing aystsm oSt &s proven Lo pessess
snything more of value {han would be the vess were that system sbolished.

Actusl termination of the system migh% be effected by & provision in the
bill which wonld discontinue complately the issuance of certificstes of title
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of all kinds as of the selected effective date, Care should be taken not to
impair or diminish rights of all parties of interest in the properties
involved as such rights existed at ths time of withdrawal.

B. TIRANSFER TO REVISED 1AMD IITIE SISTEM,

Consideration has been given to correcting the defects in the existing
Land Title Law by amendment of that law itself. It might be possible to do
this, but there appear to be t00 many practical difffevlties. If, for
instance, the law were to be amerded so that the Assurance Fund would protect
only against errcrs arising subzequent to the issuance of the ariginal certifi-
cate of title, it might well be clalmed that cerbtain present holders of cers
¥ificatss had hean denrived of protection against errors in the origimal
certificate. A change in the schedule of feas or in the amount required to
be paid into the Assurance Fund might be handled by amendment, but there would
result the problem of what to do with present certificats holders.

These and other zimilar complications lead to the conclusion tnat it
wouid be bobtier io provida for temminetion of the present lend Title System in
the menner suggested in "A" of this chapter, above, and for transfer to the
Recordation System or to 2 pew Land Title System at the option of the holders
of existing certificates., All new registrations would come directly under the
new systenm,

If this alternative is to become a veality, an entirely new land title
law should be drafted. It could contain many of the provisions of the existe
ing law, and should incorporate the following changss or additions:

1. 7The Assurance Fund should be applicable oniy for errors or omis-
sions occurring after lssuance of the original certificate of title.

2, There should be a limit as to the amount of liability in ary one
cass, probably the assessed valuation of the interest or estate
concerned at the time the loss occurred.

A charge should be made upon the issusnee of each subsequent cerbifia-
cats of title for angmenting the Assurancs Fund. This charge should
be related to the assessed value of the property at the time of
issuance of the subsegquent certificate.

Fees for services performad by the Registrar's office should be norse
closely related to the costs of such services,

Examiners of title sheuld bs appeinted by the Court, and should be
paid out of funds accruing to the county out of fees Lor services
rexdered in the Registrar?s offlice.

Theye shonld be & State Inspector of Land Title Rugistration in the
Division of State Iamds Lo carry cut the specifis dutles mssigned to
the State Tands Commission in Seetion 6211 of tne Public Reacurces
Gode and in particular to consult with county registrars of land
titles and make such suggestions and recormendations to them as
desmed desirable with a view to improving methods used and asmigaing
acemuate and competent. perscnnsl,
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7+ Provision should be made for referendum elections in each county
so that the voters in each can decide for themselwes which alter«
native should prevail within the county.

In the report of Mr, Nathaniel B. Bidwell it was recommended that con-
sideration be given %o the creation of one or more Land Courts in Califomia
similar to that which has been in existence for over {ifty yesrs in Massa-
chusetts, The jurisdiction of such a court is confined solely to land titles,
and the members of “hie court and its staff are sidiled and experienced in land
title matters. While the principal activiity of such a court is with respect
to procedures related to Jand title registrations, all types of judieial
actions involving land titles are handled, such as quiet title actions, fore-
closure and redempiion proceedings relating to tax titles, ete.

The creation of one or more Land Courts in Californda would require a
major yeorganization of the judicial system of the State, and it iz believed
that the results that would be obtained would not justify such action.
Accordingly their establishment is opposed.

C. CHANGES IN RECORDATION SISTEM.

&s stated previously, no land title system can operate satisfactorily
without a good recording system. Therefore, whether either of the foregoing
alternates is ultimetely adopted, certain changes are indicated in the laws
. of Califorria pertaining to the recording of deeds and other instruments
relating to real property. These changes can be accomplished without recourss
to 2 referendum, as the basic laws were legislativs onactmonts only. The
changes recommended are:

1. Grantor-grantee indexes should show » legal description of the
property involved.

2. Tmct indexes should be provided s¢ that all transactions involv-
ing a specific parcel of property would be listed on a page
containing a legal description of the property involved,

3+ A1l racords of transfers of or encumbrances on propexrty shoulid be
recorded in the same office, i.e., the Recorderts.

D. IN GONGLUSION,

Evyn thcugh 2 new land title system is adopted with the vevisions suge
gested in Section B of Chapter 3, above, it is not believed that it can be
made to operate as effectively and escnondcally as can the recordation system.
It would be unwise to abttempt %o remedy the present unsatisfactory conditions
by appropriating State monies to restapre the Assurance Fundy the vulnerability
og;‘ the fund would st311 exist., It is thereFore recommsnded that the Land
Title System of California, as provided for by the iniative snactment of
November 3, 191k, be abolished, and that the State Legislature resommerd to
the elsctorate the adoption of a messurs that will aocomplish this and,
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It would appear that thoss who okn proparty for which certificates of title
have bean issued are not fully aware of the defects in the Land Title System
ard of the fact that the costs of supporting this system are greatly in
excess of any benefits received. It is accordingly recommended that the
SUMMARY AND RECOMMENDATIONS of this report be given wide distribution.

STATE OF CALIFORNIA
STATE LANDS COMMISSICH

James 5. Dean, Unalrman (Dave)

foodwin J. Xmight, Wember  (Date)

Hobert T, Xinorod, Bember Vate)




