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CONSIDER APPROVAL OF THE PROPOSED REPEAL OF CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISON 3, CHAPTER 1, ARTICLE 5.1 —
MARINE TERMINAL PHYSICAL SECURITY REGULATIONS

PROPOSAL:
The Commission proposes to repeal all the provisions of California Code of
Regulations, title 2, division 3, chapter 1, Article 5.1 (Article 5.1), which concern
the physical security at California’s marine oil terminals. Article 5.1 was
subsumed by federal regulations and is no longer necessary. The United States
Coast Guard (USCG) now regulates all aspects of the physical security at U.S.
marine oil terminals.

BACKGROUND:
Article 5.1 was promulgated after the tragic terrorist attacks on the United
States on September 11, 2001. Article 5.1 was adopted to bolster physical
security at California’s marine oil terminals, an issue not adequately
addressed by federal regulations at that time. Article 5.1 first became
effective in early 2002 as emergency regulations and was permanently
adopted in February 2003. The regulations addressed the need for
verification of physical security at all marine oil terminals in California.

Since its promulgation, staff found that Article 5.1 was limited in its
effectiveness because it concerned only marine oil terminal structures,
consistent with the Commission’s jurisdiction. Physical security implicates
the vessels that call upon the terminals along with the pipelines, refineries,
vendors, and personnel that enter upon each marine oil terminal. The
Commission does not have jurisdiction over most of the appurtenant non-
marine oil terminal aspects. However, federal regulations passed since
2003 (title 33 Code of Federal Regulations (CFR), Subchapter H) are
much broader and incorporate physical security over ships and barges
berthed at marine terminals in addition to the terminal facilities, staff, and
visitors. Federal regulations concerning marine oil terminal physical
security are adequately enforced by the USCG within the U.S. Department
of Homeland Security.

After a review of Commission regulations, in accordance with Public
Resources code section 8756, staff determined that the Article 5.1
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regulations were subsumed by the federal Maritime Transportation
Security Act of 2002 (MTSA 2002), which is implemented by 33 CFR
Subchapter H — Maritime Security. Jurisdiction over marine oil terminal
security is under the auspices of the USCG, making the Commission’s
security provisions in Article 5.1 unnecessary and far less comprehensive
due to the more limited jurisdiction of the Commission. Staff now seek
repeal of Article 5.1 to eliminate redundant and non-operable regulations
and improve clarity for the regulated community.

Pursuant to a Memorandum of Understanding with the USCG, staff will
continue to monitor marine terminal compliance with federal regulations
and report violations or deficiencies accordingly.

SUMMARY OF NOTIFICATION AND RULEMAKING PROCESS:
The proposed repeal of the regulations was published in the California
Regulatory Notice Register (File No. Z2018-0326-03) on April 6, 2018. A link to
all rulemaking documents was posted on the Commission’s website, and the
Notice of Proposed Rulemaking was mailed to all stakeholders on the
Commission’s Oil Spill Prevention Regulations mailing list.

The public comment period for the proposed regulations spanned 45 days from
April 6, 2018, through May 21, 2018. A public hearing was not scheduled nor
requested by the public. Commission staff did not receive any comments during
the public comment period and no alternatives to the proposed regulations were
suggested by the public.

The repeal of the regulations is intended to become effective on October 1,
2018.

STAFF ANALYSIS AND RECOMMENDATION:
Authority:
Public Resources Code sections 8755 and 8756

Public Trust and State’s Best Interests Analysis:
The proposed regulations will further the interests of the Public Trust by
providing greater protection to Public Trust resources. By repealing Article
5.1, the Commission is reducing redundancy between state and federal
regulations which will reduce confusion among marine oil terminal operators
regarding terminal physical security. The repeal will also enhance the
efficiency of Commission staff by eliminating duties that are duplicative with
federal agency staff. This will allow staff to focus on its core role of oil spill
prevention at marine oil terminals. The repeal will provide clarity that is
consistent with the provision of Public Resources Code section 8756, which
requires periodic review of the Commission's regulations.
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OTHER PERTINENT INFORMATION:

1.

EXHIBIT:
A.

Staff recommends that the Commission find that this activity is exempt
from the requirements of the California Environmental Quality Act (CEQA)
as a categorically exempt project. The project is exempt under Class 8,
Actions by Regulatory Agencies for Protection of the Environment;
California Code of Regulations, title 14, section 15308.

Authority: Public Resources Code section 21084 and California Code of
Regulations, title 14, section 15300.

This action is consistent with Strategic Goal 1, Key Action 1.1.2 of the
Commission’s Strategic Plan. This Key Action calls for staff to review
existing safety standards and regulations for continued relevance and use
the public rulemaking processes to amend or adopt new regulations to
enforce lease compliance and promote environmental protection and
public health and safety, while reducing unnecessary bureaucracy.

The proposed regulatory action is not considered a “major regulation” as

defined by California Department of Finance in California Code of
Regulations, title 1, section 2000, subdivision (g).

Text of the proposed regulations to be repealed

RECOMMENDED ACTION:
It is recommended that the Commission:

CEQA FINDING:

Find that the activity is exempt from the requirements of CEQA pursuant to
California Code of Regulations, title 14, section 15061 as a categorically
exempt project, Class 8, Actions by Regulatory Agencies for Protection of
the Environment; California Code of Regulations, title 14, section 15308.

PUBLIC TRUST AND STATE'S BEST INTERESTS:

Find that adoption of the proposed regulations, or regulations
substantially in the same form, will not substantially interfere with Public
Trust needs and values at this time, is consistent with the common law
Public Trust Doctrine, and is in the best interests of the State.

AUTHORIZATION:

1. Find that no alternatives would be more effective in carrying out
the purposes for which the regulations are proposed, or would be
as effective as and less burdensome, or would more greatly
lessen any adverse economic impact on small businesses or
affected private persons, than the proposed regulations.
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Adopt the repeal in full of section 2430 et seq. of the California
Code of Regulations, title 2, division 3, chapter 1, Article 5.1
substantially in the form of that set forth in Exhibit A.

Authorize staff to make minor, non-substantive
modifications to the proposed regulations and supporting
rulemaking documents in response to recommendations by
the Office of Administrative Law.

Authorize staff to take whatever action is necessary and
appropriate to comply with provisions of the Government Code
regarding the lawful repeal of Article 5.1.

Authorize staff to take whatever action is necessary and
appropriate to implement the repeal of the regulations at such
time as the repeal becomes effective.



EXHIBIT A

TITLE 2. ADMINISTRATION
DIVISION 3. STATE PROPERTY OPERATIONS
CHAPTER 1. STATE LANDS COMMISSION
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